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Below are comments concerning the review of Canada’s broadcasting and telecommu-
nications legislation, both of which require recasting to enable their effective application 
in contemporary Canada.  They address fundamental issues that underlie questions 
raised in the Terms of Reference governing this review. 
 
I      One Act or Two? 
 
2. On September 25, 2018, former CRTC chairman Konrad Von Finckenstein, ap-
pearing before the Senate Committee on Transport and Communications, suggested 
that in his view the legislation governing broadcasting and telecommunications should 
not be merged.  He favoured maintaining separate Acts to govern the operations and 
regulation of each sector.  
 
3. With the greatest respect, I disagree.  Looking back to the turn of the century, it is 
clear that the technologies that underlie these sectors have been blending, not diverg-
ing.  In the last decades of the 20th century, broadcast signals were delivered three 
ways: over the air, by coaxial cable or by satellite transmission. Telecommunications 
services (i.e. telephone and telegraph) were quite separate, both in terms of the ser-
vices they delivered and the means by which they reached consumers.  While a single 
regulatory body (the CRTC) was assigned jurisdiction over both, it did so by administer-
ing legislation that reflected and responded to the existing sectoral distinctions.   
 
4. In recent years, those distinctions have begun to blur.  Home landlines are disap-
pearing, replaced by mobile phones; these and home security services are increasingly 
delivered via the internet and governed by the Telecommunications Act. Most signifi-
cantly, conventional broadcast news and entertainment, gaming and OTT entertainment 
options have become key mobile functions and accounts for a significant amount of tel-
ecommunications activity and revenue. In these circumstances, with the conventional 
OTA broadcast sector shrinking and internet-delivery becoming the ‘new normal’ for 
most formerly ‘broadcast’ operations, integration of the legislation to mirror the operating 
and industrial integration could, if deftly drafted and regularly reviewed, make regulation 
more effective and increasingly responsive to consumer concerns. 
 
 
II  Broadcasting: the Canadian Dilemma 
 
5.  Before addressing broadcasting legislation, it is useful to examine the key issues 
now confronting Canada’s broadcasters and the evolving environment in which they op-
erate.  Canada in 2019 is a very different nation that was Canada in 1991 when the last 
Broadcast Act became law, or in 1968 when the CRTC itself was created.  It is critical 
that consumer services – and the legislation governing their provision – reflect what it 
means to be Canadian in this century, not the last.  Every decade we welcome at least 
a million new arrivals who bring their special skills, energy and interests.  The infor-
mation and entertainment options in Canada must help them adapt to Canadian norms 
while respecting their expectations.   
 



 

 

6. This growing international demographic means that the broadcast definition of 
‘Cancon” - Canadian content – should now be expanded because, to a surprising de-
gree, what is appealing to international audiences also reflects the interests of the con-
temporary domestic audience.  A show like “Kim's Convenience” is an acknowledge-
ment of the change and is an important first step.  Perhaps, however, it is time to move 
beyond segregating Canada by race or experience (e.g., an immigrant store-owner with 
quirks we all recognize).  Could we not begin to encourage programming that appeals to 
all Canadians regardless of ethnicity or other differences?  Surely we have the imagina-
tion and talent to create programming that can strengthen the tapestry that our nation 
has become, as Britain has so successfully done with its enormously popular panel 
shows; Mock the Week, 8 Out of 10 Cats or the Big Fat Quiz of the Year should be easy 
models for Canadianization.  We even see Netflix now adopting this approach with their 
program “The Fix”. 
 
III        The Challenge of Canadian Content  
 
7. We exist in a market where regulation still requires that Canadian broadcasters 
‘must carry’ designated amounts of Canadian programming in certain periods of the 
broadcast day, where readily available streaming services can offer any amount of Ca-
nadian content without affecting their audience appeal.  It is no doubt anathema to say 
so, but viewers of Netflix or other streaming services can ignore the Canadian options at 
will – and do so.   For Canada’s television stations and networks, this is creating unfair 
competition that no amount of simultaneous substitution can offset.  
 
8. When tied to declining advertising revenue (partly the result of declining audi-
ences who are migrating to other screen-based options), this has placed the future of 
Canada’s private broadcasting sector in real jeopardy.  While it is not considered politi-
cally correct to acknowledge the issue, the hard fact is that most Canadian entertain-
ment programs are just not as appealing as foreign content. This isn't because we lack 
talent, or because of the quality of our actors, directors, etc.  It’s because requiring pro-
grams to be identifiably Canadian (whatever that means) condemns us to a diet of spin-
offs or derivatives produced with Canadian (i.e., low) budgets. 
 
9. In the present century, most Canadian TV hits (by audience size) - are adapta-
tions of foreign programs that have little potential for international sale value and even 
less cultural significance - The Amazing Race Canada, The Great Canadian Bake Off, 
etc.  An internationally successful original Canadian TV hit (that isn't childrens program-
ming) generally happens because it is a co-production with both a larger budget and a 
few recognizable stars (often American).  These factors can result in a program or se-
ries with enough appeal to become internationally competitive … or to remain in produc-
tion long enough to generate the number of shows required for foreign syndication. But 
the grim fact is that this didn’t happen often in the past and, in the streaming market of 
the future, it will be even less likely. 
 
10. If we are to compete with the best of the world's content for Canadian viewers, 
then Canadian programs of all genres will have be of global standard.  The fact that it’s 



 

 

Canadian will not ‘sell’ a show to audiences at home, any more than it would in Australia 
or India or the US.  “A rising tide floats all boats’; should be half the saying.  The other 
half should be: ‘except those that leak’.  Our boat - our broadcasting system - was so 
heavily protected when international waters started pouring in, we didn’t notice how low 
in the water we were was until web-based streaming services hit the Canadian market.  
The tide is high – and getting higher by the month.  As audiences continue to migrate to 
high-quality global fare, Canada’s broadcasters will have to surrender their licenses as 
investors flee cross-subsidy from their internet or wireless revenues.  And, in the face of 
this industrial disruption, the rhetoric of the Broadcasting Act will be no more than forlorn 
prose.  At this point in the crisis, a reactive strategy will be useless.  Only a proactive 
solution has a chance of success.  
 
 
IV   Taking Stock of Section 3 of the Broadcasting Act 
 
11. Section 3 of the 1991 Broadcasting Act defines the national objectives of our 
broadcast policy.  As concepts, the objectives can be understood – even regarded with 
sympathy and understanding – but, if external technological or market conditions mean 
they are no longer applicable, it would border on the absurd to cling to them.  Each must 
be re-evaluated and its functionality assessed against 21st century facts and realities. 
 
12. It is possible that, in future, Canada will retain substantive control only over the 
national public broadcasting service, CBC/R-C, and such provincial educational televi-
sion services as may continue to operate.  If the financial viability of private broadcast-
ers continues to be challenged, they will be unable to address, let alone meet, the regu-
latory conditions imposed to support the Act’s objectives.  Moreover, it would be unrea-
sonable to insist that private broadcasters compete with unregulated foreign services 
while being themselves highly regulated in a dated and protectionist market. 
This need not preclude Canada’s private broadcasters from using Canadian programs 
and talent where possible but, if that is to occur, the existing regulatory framework must 
evolve: its burden must be reduced and altered to encourage competition while generat-
ing the quality of content Canadians want to enjoy.  Ultimately that must be the objective 
of this legislation - making programs that people want to watch. 
 
13. I recommend, therefore, that conditions of license relating to minimum require-
ments for broadcasters’ expenditure on and carriage of certified Canadian programs be 
eliminated. 
 
 
V  Public Broadcasting 
 
14. If the regulatory responsibilities of private broadcasters are reduced, it is reason-
able that the national public broadcasting service should become the main provider of 
all genres of domestic programming.  As is current practice, most of its news and cur-
rent affairs programming should continue to be produced in-house and significantly ex-



 

 

panded to renew its capacity to deliver strong local and regional coverage.  This re-
newal process and its expanded commitment to high-quality Canadian programming will 
require increased budgets for the CBC/R-C.  Since the CBC/R-C would effectively be-
come the sole driver of the Act’s legislative objectives, it would be reasonable to transfer 
to it most of the funding now resident in the existing Federal production subsidy pro-
grams (CMF, Telefilm). 
 
15. In October 2014, I shared with the Senate Committee on Transport and Commu-
nications a new design and funding model for Canada’s national public broadcasting 
service.  Entertainment options are now widely available and will only multiply.  To that 
end I suggested the ‘rebooting’ of the Canadian public broadcasting system with a new 
mandate: To inform enlighten and engage Canadians.  We need reliable news and 
information, more documentary exploration, exposure to life-long learning, science, the 
popular and high arts - and our national public broadcaster could deliver these services, 
if appropriately structured and resourced. Should the panel find it useful, I would be 
happy to share with it the funding model and concepts provided to the Committee in 
2014 and even more viable considerations four years later.  
 
 
 VI      Changes to Telecommunications Policy  
 
16. Industrial evolution requires that Section 7(f) of the Telecommunications Act be 
re-examined.  In the past, the CRTC has interpreted this to require reliance on competi-
tion “to the maximum extent possible”.  In my view, ‘maximum extent reasonable’ could 
be workable but the definition of competition that the Commission applies to telecommu-
nications is that there must only be two in the marketplace able to access 75% of possi-
ble consumers.  This completely ignores another vital element of competition, i.e. that of 
competing services or products and their costs.  Having only the technical possibility for 
competition to exist is surely inadequate to ensure consumer protection in the contem-
porary marketplace.1  
 
17. Finally, I would like to table with the Panel two ideas that might usefully be con-
sidered for inclusion in future legislative revisions. 
 

 First, I would suggest creation of a new office, that of the Public Advocate who 
would represent the interests of Canadians before the CRTC.   

 Second, I propose a ban for the duration of any hearing before the CRTC on lob-
bying the CRTC on those issues where active examination has already begun. 

 
 
 
VII Public advocate for CRTC hearings 

                                                 
1Note: I am currently challenging this definition and the resulting levels of competition in CRTC Hearing 2018-214.  
This was made necessary when I discovered that it was cheaper for Canadians to buy an unlimited calling and a 
16gig data cell plan with world-wide roaming in the UK for 20 pounds a month and bring that phone plan to Canada 
than to sign up with any Canadian mobile operator for the same service.  



 

 

 
18. Currently, the regulatory process appears to be tilted against Canadians.  Yes, 
there is the CCTS that acts as an ombudsman in disputes between Canadians and tele-
communications providers.  It should be noted, however, that the CCTS has no man-
date to represent Canadians at CRTC hearings.  For some years, the Public Interest 
Advocacy Centre (PIAC), the Forum for Research and Policy in Communications 
(FRPC) and Open Media have been attempting to fill this gap.  PIAC is a law firm that is 
frequently retained by small special interest groups. Open Media relies on dona-
tions/contributions and its scope is limited to Internet-related matters.  Because of per-
sonal interest, I have volunteered several thousands of hours across a number of hear-
ings in the interest of consumer/community representation on broadcasting and tele-
communications matters.  But even combined, that cannot be deemed a reliable pro-
cess.  
 
19. In our current regulatory system, a designated agency must be properly re-
sourced to stand up for Canadians’ interests when large vertically-integrated companies 
can muster armies of lawyers and expert government relations’ teams to compete 
against them.  In a current CRTC Hearing,2  PIAC is representing the specific interest of 
a small but important group, and two northern governments are also participating – but, 
aside from the Telecommunications companies themselves, I am the only individual 
making recommendations in an effort to improve the system for Canadians. 
 
20. As a quasi-judicial body, unless so instructed by the Governor-in-Council the 
CRTC is unable raise new issues of its own motion; these must be tabled by partici-
pants (applicants or interveners).  This creates the unhelpful situation where, if it is not 
in the interest of PIAC’s client or of the Telecom companies themselves, issues of com-
petition or price can pass unaddressed. Delays in payment to PIAC for previous contri-
butions to the regulatory process have now jeopardized its future and it is clear that the 
present system is inadequate.  The Advocate’s office needn’t be large but it should be 
sufficiently distinct from the Commission to be perceived as independent and at arm’s 
length.  I suggest the government consult PIAC and FRPC regarding development of 
this function. 
 
 
VIII  A Ban on Lobbying 
 
21.  This is plainly a matter of procedural fairness.  If ‘Jim’ from Labrador appears at 
a hearing through Skype to discuss an issue on which he disagrees with a Telecommu-
nications provider, he only gets one shot.  Jim doesn’t have the option to meet privately 
with Commissioners or CRTC staff to further support his position or to discount the con-
cerns of Telecom ‘X’.  At present, however, there is nothing in any act that prevents par-
ties with registered lobbyists do have access throughout the hearing process that aver-
age Canadians are unable to match.  This is clearly an unacceptable practice and any 

                                                 
2 CRTC Hearing 2018-214, https://services.crtc.gc.ca/pub/ListeInterventionList/Default-De-
faut.aspx?en=2018-214&dt=i&lang=e&S=C&PA=t&PT=nc&PST=a 

https://services.crtc.gc.ca/pub/ListeInterventionList/Default-Defaut.aspx?en=2018-214&dt=i&lang=e&S=C&PA=t&PT=nc&PST=a
https://services.crtc.gc.ca/pub/ListeInterventionList/Default-Defaut.aspx?en=2018-214&dt=i&lang=e&S=C&PA=t&PT=nc&PST=a


 

 

new legislation should ensure it is addressed and eliminated. The simplest solution 
would be to prohibit lobbying the Commission at any level or the GIC from the point at 
which the first written submission on a given matter is received and until after a decision 
is reached and made public. 
 
 
I would be pleased to provide any additional information that would be useful and appreciate 
the opportunity to participate in this process of legislative renewal. 
 
 
Yours sincerely, 

 
 
 
John P. Roman 


