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EXECUTIVE SUMMARY 

The current approach to implementation of the Commission’s wholesale high-speed access 
regulatory policy will have the opposite effect of the pro-competitive outcome that was intended 

ES1. In 2015, the Commission issued a policy1 that charted a new regulatory course for the 

wholesale high-speed access (“HSA”) services that competitors2 use to provide retail Internet, 

voice, television and other IP-based services. The stated goals of this new course were to increase 

the sustainability of competition, provide competitors with greater control over their service 

offerings, and, ultimately, allow Canadians to avail themselves of the benefits of greater 

competitive choice. 

ES2. It is now clear that the Commission’s stated goals will not be achieved without 

modifications to the regulatory framework for wholesale HSA services. Further, if the current 

course is not corrected, the significant negative impacts on competition occurring in the markets 

for retail Internet services and other IP-based services will not only continue, but exponentially 

compound.   

ES3. Despite the fact that wholesale access to fibre-to-the-premise (“FTTP”) facilities was 

approved by the Commission in 2015, competitors today remain unable to provide competitive 

retail services using wholesale FTTP facilities. Without the relief requested in this Application, 

this situation will persist for years to come and competition in downstream retail markets will be 

indefinitely and substantially lessened and prevented.  

ES4. Furthermore, a rule entrenched in the current regulatory framework will imminently lessen 

competition in the market by prohibiting competitors from accessing the HSA services they require 

to offer retail Internet services at speeds greater than 100Mbps if they do not migrate to a new 

disaggregated wholesale service configuration. This rule will come into force despite the fact that 

such a migration is not feasible throughout Incumbent3 serving regions. As a consequence, the 

                                                 
1  Review of wholesale wireline services and associated policies, Telecom Regulatory Policy CRTC 2015-326, 22 

July 2015 [“TRP 2015-326”] 
2  A note on terminology: CNOC refers interchangeably to competitors, competitive service providers, independent 

service providers, ISPs and the “competitive side of the industry”. These terms are used synonymously throughout 
the Application. 

3  Throughout the Application, “Incumbents” refers to Bell Canada, Cogeco Communications Inc. (“Cogeco”), 
Quebecor Media Inc. on behalf of its affiliate Videotron Ltd. (“Videotron”) and Rogers Communications Canada 
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speed cap on aggregated HSA services will immediately, and in many cases indefinitely, prevent 

the continuance of competition in retail markets for Internet services at speeds greater than 

100Mbps.  

ES5. The relief requested in this Application is intended to address these issues and others that 

stem from the fundamental problems rooted in the Transition Plan4 of the regulatory framework 

for wholesale wireline services.  

How we got here is closely linked to the history of capacity-based billing rates charged by 
Incumbents to their wholesale customers / competitors 

ES6. The background to this Application is closely tied with the history behind capacity-based 

billing (“CBB”) rates. Historically, extremely inflated CBB rates severely limited the ability of 

independent service providers to compete with Incumbents. Conversely, these rates, which were 

prima facie not just and reasonable, served to enrich the Incumbents.  

ES7. As the continuance of such distorted rates would ultimately foreclose any opportunity for 

competition in downstream retail markets, CNOC’s regulatory efforts were necessarily focused on 

obtaining CBB relief as soon as possible. Chief among CNOC’s proposals was simply fixing the 

rates themselves. CNOC also advocated for the availability of a disaggregated HSA solution 

alongside the existing aggregated model as a means of mitigating the harm caused by the excessive 

CBB rates.  

ES8. Ultimately, the Commission determined that the regulatory framework and industry should 

move towards a disaggregated HSA model going forward, subject to a Transition Plan that was 

intended to provide an orderly transition from the aggregated HSA model to the new disaggregated 

HSA model.  

ES9. With CBB rates still highly inflated, the Commission then determined in 2016 that 

disaggregated HSA configurations should be disaggregated to the maximum extent feasible.5 At 

                                                 
Inc. (“Rogers”), and such references relate to those parties’ operations in Ontario and Quebec. A reference to 
“Incumbent” is a reference to any one of them, individually. 

4  The “Transition Plan” prescribed in TRP 2015-326 is described in Section 2.1 of the Application. 
5  As determined in Follow-up to Telecom Regulatory Policy 2015-326 – Implementation of a disaggregated 

wholesale high-speed access service, including over fibre-to-the premises access facilities, Telecom Decision 
CRTC 2016-379, 20 September 2016 [“TD 2016-379”]. 
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the time, CNOC supported this approach rather than more aggregated configurations because it 

seemed like the only way that competitors might survive while CBB rates remained inflated. 

ES10. Not long thereafter, the Commission declared that CBB rates were indeed not prima facie 

just and reasonable6 – effectively confirming CNOC’s longstanding position on the matter. 

Concurrently with this finding, the Commission ordered drastic reductions to CBB rates. In doing 

so, the Commission admonished the Incumbents for choosing to disregard the Commission staff’s 

guidance, the costing Regulatory Economic Studies Manual and relevant past Commission costing 

determinations.7 

ES11. To put the quantum of harm attributable to inflated CBB rates in perspective, CNOC 

estimates that independent service providers using wholesale HSA services billed under the access 

and CBB rate model overpaid by over $300M since the initial introduction of CBB rates in 2012 

up to and until the most recent final rates were found to be not just and reasonable and therefore 

subject to significant reductions in TO 2016-396.8    

ES12. The inflated CBB rates that existed at the time that TRP 2015-326 was issued may have 

tipped the balance in terms of the extent to which the Commission embraced a full disaggregation 

model in that regulatory policy.  

ES13. When the Commission adjusted CBB rates, it fundamentally changed one of the main 

justifications anchoring a full-scale transition to disaggregated HSA services.  

ES14. Had CBB rates not been highly inflated at the time TRP 2015-326 was issued, the 

Commission’s concern (shared by CNOC) that competitive ISPs were incurring very high costs to 

transport their traffic over incumbent carriers’ facilities may have been significantly reduced. In 

turn, that may have helped to steer the Commission away from a fully disaggregated model, 

leading to a different and more sustainable wholesale regulatory policy. 

ES15. With the information filed in the context of the Commission’s various HSA-related 

proceedings and the Commission’s 2016 decision with respect to the disaggregated HSA 

                                                 
6  Tariff notice applications concerning aggregated wholesale high-speed access services – Revised interim rates, 

Telecom Order CRTC 2016-396, 6 October 2016 [“TO 2016-396”]. 
7  TO 2016-396, at paras 19-22. 
8  As described further at paragraph 35 of the Application.  
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configurations proposed by the Incumbents,9 it is now resoundingly clear that implementing 

disaggregated HSA services would require prohibitive and insurmountable costs, access to 

transport supply that does not exist and prolonged deployment timelines. Against a backdrop of 

drastic CBB reductions, these barriers consist of fundamental changes in circumstances that bring 

into question the correctness of the Commission’s determinations to move from an aggregated 

HSA model to a disaggregated one. 

A review and variance of TRP 2015-326 and TD 2016-379 as requested by CNOC will reduce the 
current regulatory uncertainty that prevents competitors providing broadband services from 
bringing the full benefit of competition to consumers  

ES16. Between the threat of inflated CBB rates and the impending impossibility of transitioning 

to disaggregated HSA services, the level of regulatory uncertainty faced by independent service 

providers over a period of more than five years has been devastating to competition.  

ES17. Canadian consumers of telecommunications services have been severely harmed 

throughout this prolonged period of regulatory uncertainty. Highly inflated wholesale rates have 

significantly undermined the ability of wholesale customers to compete to their full potential. By 

extension, consumers have therefore been deprived of the full benefits of competition when it 

comes to retail prices and choice of service providers.  

ES18. Perpetual regulatory uncertainty also stifles and prevents innovation and investment by 

competitive service providers.  

ES19. The root of the problems undermining the regulatory framework emanate from TRP 2015-

326 and TD 2016-379. These issues are squarely within the Commission’s criteria for review and 

variance as set out below. 

THERE IS SUBSTANTIAL DOUBT AS TO THE CORRECTNESS OF TRP 2015-326  

Errors in Fact: Geographic market definition and transport duplicability 

ES20. The Commission’s finding that the transport component of aggregated HSA services is 

duplicable represented a fundamental basis for the Commission’s determinations that 

                                                 
9  See Implementation of a disaggregated wholesale HSA service, including over FTTP access facilities (CRTC File 

8638-C12-201509663); See also Follow-up process to consider implementation of disaggregated wholesale HSA 
services, including over FTTP access facilities, in other regions (CRTC File: 8638-C12-201808073); See also 
TO 2016-396. 
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disaggregated HSA services, and not aggregated HSA services, should be mandated going 

forward. However, the Commission incorrectly concluded that the relevant geographic market for 

assessing wholesale HSA services was the Incumbent serving territory. This definition does not 

correlate with the technical nature and supply conditions associated with disaggregated HSA 

services. The appropriate geographic market definition is the coverage zone of the POI or two 

overlapping POIs from which a retail end-user can be served (i.e., the home-POI coverage area).  

ES21. The Commission also incorrectly concluded that the transport component of wholesale 

HSA services is generally duplicable in all incumbent carrier serving regions from an economic, 

technical and implementation perspective. Although it is true that transport components can be 

economically duplicated in certain densely populated markets, transport facilities in other 

segments cannot be duplicated for several interrelated reasons. The Commission incorrectly 

treated the transport component as being the same throughout the incumbent carrier serving areas 

with respect to the practicality and feasibility of duplication, independent of the number, location 

and size of the central offices and head-ends throughout this vast region.  

ES22. Thus, the regulatory framework presumes that competitors can access transport facilities 

throughout incumbent serving areas when in reality, competitors are unable to access such 

facilities to obtain disaggregated HSA service at many Central Offices (“COs”) and head-ends.  

ES23. In sum, the Commission made errors in fact in its analysis of the geographic market 

definition and the duplicability of the transport component of disaggregated HSA services. These 

errors in fact raise substantial doubt as to the correctness of TRP 2015-326 and, specifically, the 

Commission’s determinations on the appropriateness of a full-scale transition to disaggregated 

HSA services.  
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Fundamental change in circumstances and fact: Transport and disaggregated HSA supply 
conditions 

ES24. It is now known that transport facilities would have to be duplicable at 1016 Bell COs or 

the combined 149 Cable Carrier10 head-ends just in Ontario and Quebec in order to serve a 

customer base throughout the incumbent carrier serving region. This scale of duplication, 

especially in the case of Bell, is simply not practical or feasible – not for a “reasonably efficient” 

competitive provider of telecommunications services, not for would-be transport service providers 

and not for both of these potential sources of alternate transport supply combined. 

ES25. Further, the effect of exposing transport components, that are not practically or feasibly 

duplicable, to market forces impairs the establishment or continuance of a competitive market for 

wholesale HSA services, contrary to subsection 34(3) of the Telecommunications Act (the “Act”).  

ES26. Therefore, new knowledge of the extent of transport duplication that would be required 

throughout an Incumbent serving territory pursuant to the approved levels of disaggregation is a 

fundamental change in fact and circumstances that raises additional doubt as to the correctness of 

TRP 2015-326.  

ES27. Massive and prohibitive costs and prolonged deployment times are supply conditions for 

disaggregated HSA services that constitute fundamental changes in fact and circumstance which 

raise substantial doubt as to the correctness of TRP 2015-326. 

ES28. The costs of transitioning to disaggregated HSA on a Cable Carrier platform are very 

substantial whereas the cost to do so on Bell’s disaggregated configuration is simply unfathomable 

for any size of competitive service provider. In Ontario and Quebec, to deploy disaggregated HSA 

at each of the 149 Cable Carrier head-ends in order to duplicate the competitor’s current coverage 

area under the aggregated HSA model would require upfront costs ranging from $13M to $30M.11 

On the other hand, deploying disaggregated HSA at each of the 1016 Bell COs would require 

                                                 
10  In the CNOC Application for Transitional Aggregated HSA over FTTP, the Cable Carriers were defined to be 

Bragg Communications Incorporated, operating as Eastlink (“Eastlink”), Cogeco Cable Inc. (“Cogeco”), 
Quebecor Media Inc., on behalf of its affiliate Videotron G.P. (“Videotron”), Rogers Communications Canada 
Inc. (“RCCI”) and Shaw Cablesystems G.P. (“Shaw”). For the purpose of this Application, unless otherwise 
noted, or the context requires otherwise, the term “Cable Carrier” is used to identify Cogeco, Rogers and/or 
Videotron. 

11  Figures contained in paragraphs ES28 to ES30 are described further in Section 4.2.1 of the Application 
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upfront costs ranging from $81M to $232M if co-location is used or $147M to $378M if using 

Bell’s new proposed outside-meet-me-point.12 

ES29. By comparison, costs associated with aggregated HSA service range from $91,500 to 

$206,500 for Bell and $95,000 to $205,500 for the Cable Carriers. 

ES30. Competitive service providers could never hope to generate $81,280,000 to $232,664,000 

of CBB savings to offset the equivalent $81,280,000 to $232,664,000 in one-time costs of 

deploying disaggregated HSA throughout Bell’s serving area in Ontario and Quebec, leaving aside 

additional increased recurring costings associated with disaggregated HSA.  

ES31. Finally, prolonged timelines to deploy disaggregated HSA services constitute an additional 

change in circumstances and fact that raise substantial doubt as to the correctness of TRP 2015-

326. 

ES32. Based on the conditions established by the incumbents, estimated timelines for a single 

competitor to complete a full disaggregated HSA deployment in Ontario and Quebec are as 

follows:  

1) 43 years to deploy to 1016 Bell COs; 

2) 3.2 years to deploy to 60 Cogeco head-ends; 

3) 2.2 years to deploy to 36 Rogers head-ends; 

4) 2.9 years to deploy to 53 Videotron head-ends 

ES33. To make matters worse, Bell’s tariff includes a provision that allows Bell to limit the 

number of concurrent disaggregated HSA deployments to two COs per province. At a minimum, 

this restriction would prolong the deployment timeline to all 1016 Bell COs to 255 years.13   

ES34.  If competitors are prohibited from accessing HSA services at speeds greater than 100Mbps 

as will occur under the current regulatory framework, competitors will be deprived of access to 

FTTP services and HSA services in excess of 100Mpbs due to the insurmountable barriers posed 

by the lack of transport supply, in addition to the inability of competitors to overcome the 

                                                 
12  Note that none of these costs include the cost of capital required to fund the corresponding activities. 
13  As described further at paragraph 180 of the Application.  
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prohibitive start-up costs of deploying disaggregated HSA services and excessive deployment 

timelines.  

THERE IS SUBSTANTIAL DOUBT AS TO THE CORRECTNESS OF TD 2016-379  

Fundamental change in circumstances and fact: barriers to deployment require a significantly 
reduced level of disaggregation on the Bell network and port and fibre strand sharing functionality 
for all Incumbents  

ES35. Since TD 2016-379, new facts and circumstances have come to light which raise 

substantial doubt as to the Commission’s decision to require Bell to offer disaggregated HSA on 

a per-CO (1016 COs in total) basis throughout its serving areas in Ontario and Quebec. As outlined 

in detail above and in the body of the Application, the new facts and circumstances can be 

summarized as follows: The costs are wholly unreasonable; the deployment timelines are 

unworkable; the lack of access to transport supply is an insurmountable barrier.  

ES36. A significantly reduced level of disaggregation on the Bell network would remove barriers 

that prevent deployment of disaggregated HSA services on the Bell network and allow for the 

realization of the Commission’s policy goals.  

ES37. CNOC therefore submits that with the benefit of current knowledge, there is substantial 

doubt as to the correctness of the Commission’s decision in TD 2016-379 not to require Bell to 

offer a significantly reduced level of disaggregation. Evidence suggests that there may also be 

doubt as to the correctness of the decision not to require Cogeco, Rogers and Videotron to offer 

lower levels of disaggregation. 

ES38. CNOC still believes that the availability of a fully disaggregated configuration on the Bell 

network can generate important benefits wherever deploying higher levels of disaggregation is 

economically efficient. The fully disaggregated configuration should therefore continue as an 

option. This approach will also streamline the addition of a new reduced level of disaggregation 

as related efforts would build on the approach taken to date and, in turn, avoid a complete 

reworking of the disaggregated HSA configuration.  

ES39. There is also substantial doubt as to the correctness of the Commission’s decision not to 

include port and fibre strand sharing functionality as a feature of the configurations approved in 

TD 2016-379.  
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ES40. Port and fibre strand sharing functionality constitute a simple and effective means to create 

significant economic efficiencies by splitting common costs among competitors and maximizing 

the use of excess capacity. This functionality will reduce the cost barrier to deploying 

disaggregated HSA in the case of all of the Incumbents.  

ES41. For example, assuming port and fibre strand sharing between three competitive service 

providers, CNOC estimates $119,000 in upfront cost savings per ISP in a deployment at the high 

end of the cost spectrum.14  

RELIEF REQUIRED 

Removal of the 100 Mbps speed cap on an expedited basis 

ES42. The 100 Mbps speed cap applicable to aggregated HSA services no longer serves its 

intended purpose of facilitating a transition to the disaggregated HSA model. This measure is now 

punitive in effect because it will strand competitors and their customers on service speeds that are 

becoming competitively irrelevant so long as entry via disaggregated HSA services is frustrated 

by insurmountable barriers. The imposition of the 100Mbps speed cap in the absence of the relief 

sought in this application will substantially and immediately prevent competition in the market of 

retail Internet services at speeds greater than 100Mbps. 

ES43. Critically, this relief must be granted on an expedited basis such that it precedes the final 

approval of tariffs for disaggregated HSA services, which presently serves as the trigger for the 

coming into force of the 100 Mbps wholesale HSA speed cap.  

The option of a significantly reduced level of disaggregation on the Bell network, and possibly the 
networks of Cogeco, Rogers and Videotron 

ES44. A significantly reduced level of disaggregation is required on the Bell network, and 

possibly the networks of Cogeco, Rogers and Videotron, in order to remove barriers that render 

the Transition Plan unworkable.  

                                                 
14  As described further at paragraph 202 of the Application. 
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ES45. The new level of disaggregation should be informed by two considerations: (1) natural 

points of aggregation in the Incumbent network; and (2) geographical distribution of population 

density. 

ES46. In the recent follow-up proceeding to determine the degree of disaggregation for the 

disaggregated HSA services outside Ontario and Quebec, certain carriers have expressly endorsed 

disaggregated HSA configurations that feature significantly reduced levels of disaggregation and 

that more closely mirror the manner in which those carriers provide service to their own retail end-

users. CNOC believes that this is further compelling evidence that the transition to a fully 

disaggregated HSA model is incorrect and unworkable. 

Port and fibre strand sharing 

ES47. Port and fibre strand sharing must be included as a functionality of the tariffed 

disaggregated HSA services in order to reduce the prohibitive cost of deployment for competitors.  

ES48. Implementing port and fibre strand sharing is simple, straightforward and will not prejudice 

the Incumbents. It requires minimal changes to the administrative aspects of the disaggregated 

HSA services of the Incumbents. It does not require any physical changes to the ports of the 

Incumbents. Conceptually, the functionality is no different than how Incumbents currently deliver 

unregulated Ethernet transport over a single network-to-network interface (“NNI”). 

FTTP access over aggregated HSA service, subject to a forbearance framework 

ES49. CNOC requests that the Commission eliminate the condition that competitive service 

providers may only access FTTP access facilities via disaggregated HSA services until such time 

that it can be demonstrated that entry and use of the disaggregated HSA services is economically 

efficient for a reasonably efficient competitor.15   

ES50. This relief will ensure that competitors and their customers are not stranded on legacy 

platforms during a necessarily incremental transition to disaggregated HSA service. In addition, 

access to competitively relevant broadband platforms and service speeds via aggregated HSA 

                                                 
15  For additional clarity, the forbearance test would assess whether entry and use of disaggregated HSA services, 

subject to the reduced level of disaggregation on the Incumbent networks that is requested in the Application, is 
economically efficient for a reasonably efficient competitor.  
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services will allow competitors to build towards economically efficient disaggregated HSA 

deployment. 

ES51. CNOC recognizes that it is undesirable from an economic perspective to perpetuate the 

availability of both aggregated and disaggregated HSA services in areas where market conditions 

(e.g., competitive levels of transport supply) can demonstrably support efficient entry via 

disaggregated HSA service by a reasonably efficient competitor.  

ES52. CNOC therefore proposes the introduction of an appropriately calibrated forbearance 

framework that is capable of detecting market conditions that are reflective of the conditions 

precedent for economically efficient entry using disaggregated HSA service. If such conditions are 

found to be present, the Commission could then order phase out of aggregated HSA in the area 

(i.e., the POI) in question, subject to a reasonable phase out period of three years.  

ES53. To inform the forbearance analysis for aggregated HSA services, the Commission should 

require transport providers to disclose the location and capacity of transport in the relevant 

geographic markets. 

THE TELECOMMUNICATIONS POLICY OBJECTIVES 

ES54. All of the above listed headings of relief are consistent with the telecommunications policy 

objectives set out in subsections 7(a),(b),(c),(e),(f) and (h) of the Act.  

THE POLICY DIRECTION  

ES55. All of the above listed headings of relief are consistent with subparagraphs 1(a)(ii), 1(b)(iv) 

and 1(c)(ii) of the Policy Direction.  
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1.0 INTRODUCTION AND STRUCTURE OF APPLICATION 

1.1 Introduction 

1. In 2015, the Commission charted a new regulatory course for wholesale high-speed access 

(“HSA”) services. This course was intended to increase the sustainability of competition, provide 

competitors with greater control over their service offerings, and, ultimately, allow Canadians to 

avail themselves of the benefits of greater competitive choice, including those served by fibre-to-

premise facilities (“FTTP”). After years of working to realize the Commission’s vision for 

wholesale wireline services, Canadian Network Operators Consortium Inc. (“CNOC”) is forced to 

concede that aspects of the regulatory framework are not workable.  

2. The continuance of competition depends on a regulatory framework that is in tune with 

prevailing market conditions. If the status quo is allowed to continue, competitors16 and their 

customers will be stranded on legacy broadband technology platforms and service speeds. In a 

broadband era defined by constant consumer demand for greater service speeds, this outcome 

would represent a failure of the regulatory framework.  

3. Relief is urgently needed to ensure that the regulatory framework can serve as a foundation 

for sustainable competition. To this end, CNOC is submitting this application (“Application”) 

pursuant to Part 1 of the Canadian Radio-Television and Telecommunications Commission Rules 

of Practice and Procedure17 (“Rules”) and sections 24, 32, 47 and 62 of the Telecommunications 

Act18 (“Act”).  

4. In the Application, CNOC seeks review and variance of Telecom Regulatory Policy CRTC 

2015-32619 (“TRP 2015-326”) and Telecom Decision CRTC 2016-37920 (“TD 2016-379”) to 

address aspects of the Commission’s regulatory framework for wholesale high-speed access 

                                                 
16  A note on terminology: CNOC refers interchangeably to competitors, competitive service providers, independent 

service providers, ISPs and the “competitive side of the industry”. These terms are used synonymously throughout 
the Application.  

17  SOR/2010-277, 17 June 2015.  
18  S.C. 1993, c. 38, as amended. 
19  Review of wholesale wireline services and associated policies, Telecom Regulatory Policy CRTC 2015-326, 22 

July 2015 [“TRP 2015-326”]. 
20  Follow-up to Telecom Regulatory Policy 2015-326 – Implementation of a disaggregated wholesale high-speed 

access service, including over fibre-to-the premises access facilities, Telecom Decision CRTC 2016-379, 20 
September 2016 [“TD 2016-379”]. 
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(“HSA”) services that will inadvertently and substantially lessen and prevent competition in 

downstream retail markets for telecommunications services.  

5. Specifically, CNOC requests urgent relief that is necessary to remove barriers that have 

caused the current transition plan for the wholesale wireline services framework to become 

unworkable.  

6. The decision to file this application was not taken lightly by CNOC.  Following the 

issuance of TRP 2015-326, CNOC and its members were committed to making the best of the new 

path that had just been charted for the competitive side of the industry. Furthermore, CNOC made 

this commitment despite its concerns about key theoretical underpinnings of the regulatory 

policy.21 Intent on ensuring that the regulatory framework would develop in a way that could 

support all sizes of competitive service providers operating in urban and rural markets alike, 

CNOC represented (and continues to represent) the interests of its membership throughout 

extensive follow-up processes to establish configurations and cost-based rates for disaggregated 

HSA services.  

7. Despite our dedicated efforts at putting forth contributions aimed at molding the regulatory 

framework into a platform for sustainable competition, it is now clear that certain elements of the 

regulatory framework will result in devastating harm to competition, competitors and Canadian 

consumers of telecommunications services unless the relief sought by CNOC is granted by the 

Commission. This conclusion is firmly based on prevailing market conditions and the sum of the 

information about disaggregated HSA services that has slowly become available over the course 

of the past three years, all of which is addressed in the body of the Application.  

8. First however, CNOC wishes to introduce the expert report of Professor Roger Ware 

entitled “Competition Issues in Facilities-Based Versus Service Based Competition and 

Disaggregated Wholesale HSA Transport”22 (the “Ware Report”) and included as Attachment 1 to 

the Application. The Ware Report assesses the state of competition in Canada’s broadband markets 

with a focus on the limitations of facilities-based competition. CNOC’s requests for relief are also 

                                                 
21  These matters are addressed further in Section 4.1 of this Application.  
22  “Competition Issues in Facilities-Based Versus Service Based Competition and Disaggregated Wholesale HSA 

Transport, Roger Ware”, August 2018 [“Ware Report”]. 
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aligned with Professor Ware’s recommendations for addressing the fundamental issues with the 

current regulatory framework for wholesale HSA services. 

9. The balance of this introductory section outlines the relief requested by CNOC, the 

structure of the Application and a confidentiality claim.  

1.2 Relief Requested 

10. First, the Application requests removal of the 100 Mbps speed cap on aggregated HSA 

services on an expedited basis. 

11. The Application also requests three other headings of final relief consisting of: 

• Establishment of a significantly reduced level of disaggregation on the Bell 

Canada (“Bell”) network, and possibly those of Cogeco, Rogers and Videotron; 

• The addition of port and fibre strand sharing functionality for all Incumbent 

disaggregated HSA services; and 

• Access to FTTP facilities over aggregated HSA services, whereby such access 

will be phased-out subject to a forbearance framework; 

12. Altogether, this relief provides targeted, principled and straightforward solutions to the 

issues with the wholesale wireline services framework that severely threaten competition.  

1.3 Structure of Application 

13. The Application is structured as follows: 

• Section 2.0 describes the factual and regulatory background for the Application; 

• Section 3.0 addresses the criteria for a review and variance of Commission 

decisions and considerations relevant to the timing of the Application;  

• Section 4.0 makes the case that there is substantial doubt as to the correctness 

of TRP 2015-326 due to fundamental changes in facts and circumstances and 

due to errors in fact; 
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• Section 5.0 makes the case that there is substantial doubt as to the correctness 

of TD 2016-369 due to fundamental changes in circumstances and facts since 

the decision; 

• Section 6.0 describes the relief that is necessary to address the issues with the 

regulatory framework for wholesale HSA services;  

• Section 7.0 demonstrates that the relief requested is consistent with the policy 

objectives of the Act and the Policy Direction23; and 

• Section 8.0 sets out CNOC’s conclusions. 

2.0 FACTUAL AND REGULATORY BACKGROUND 

14. This Section 2.0 sets out the factual and regulatory background that informs the positions 

taken in the Application as well as the relief requested therein.  

2.1 TNC 2013- 551 

15. On 15 October 2013, the Commission issued Telecom Notice of Consultation CRTC 2013-

55124 (“TNC 2013-551”). TNC 2013-551 initiated the proceeding to review the regulatory 

framework for wholesale services. To set the context for the review, the Commission summarized 

some of the background leading to the regulatory review as follows:  

“18. In addition, in Telecom Regulatory Policy 2010-632, the Commission directed the 
cable companies to modify their third-party Internet access (TPIA) services to provide 
customers with access through as few interconnection points as possible. This practice, 
known as aggregation, increases the efficiency of transmission through a data network by 
grouping the traffic from individual end-customers. This change represented improved 
access as compared to the existing TPIA service, which in some cases required customers 
to interconnect at many points. 
 
19. Recently, certain carriers have begun to deploy fibre-to-the-premises (FTTP) facilities, 
which in some cases may be replacing traditional copper facilities as the technology used 
to access end-customers…” 

                                                 
23  Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy Objectives, 

SOR/2006-355 [“Policy Direction”]. 
24  Review of wholesale services and associated policies, Telecom Notice of Consultation CRTC 2013-551, 27 

October 2014.  
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16. Throughout the course of that proceeding, CNOC emphatically endorsed the availability 

of both aggregated and disaggregated wholesale HSA services25 while also urging the 

Commission to grant mandated access to incumbent FTTP access facilities.26  

17. CNOC’s submissions emphasized that the continued availability of aggregated HSA 

services is necessary to facilitate entry27 while the introduction of a disaggregated HSA offering 

would greatly enhance: (1) the opportunity for competitors to control the cost of service inputs and 

avoid staggering costs associated with transporting traffic due to excessively high Incumbent CBB 

rates; and (2) the ability of competitors to differentiate service offerings.28  

2.2 Telecom Regulatory Policy CRTC 2015-326  

The Revised Wholesale Wireline Services Framework  

18. Ultimately, a revised regulatory framework was established in Telecom Regulatory Policy 

CRTC 2015-326 (“TRP 2015-326”). The regulatory policy directed the implementation of 

disaggregated wholesale HSA services, including over Incumbent FTTP access facilities.29 The 

Commission determined that the implementation of disaggregated wholesale HSA service would 

occur in phases in accordance with an implementation plan set out in the regulatory policy.30 The 

Commission also determined that aggregated wholesale HSA services would be phased out in 

conjunction with the implementation of disaggregated wholesale HSA services.31 

Application of the Essentiality Test 

19. To reach the above-listed determinations, the Commission applied the “Essentiality 

Test”32, which is comprised of the following three components:33  

                                                 
25  Ibid. 
26  See Section 3.0 of the CNOC final argument dated 19 December 2014 in the proceeding initiated by TNC 2013-

551.  
27  Id., at para 59.  
28  See CNOC second intervention dated 27 June 2014, at para 113 in the proceeding initiated by TNC 2013-551. 
29  TRP 2015-326, at para 143. 
30  Id., at para 152. 
31  Id., at para 155. 
32  For additional background on the Essentiality Test, see the Commission’s review of the test at paras 15 to 53 of 

TRP 2015-326.  
33  Id., at para 15. 
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• The input component: the facility34 is required as an input by competitors to 

provide telecommunications services in a relevant downstream market35; 

• The competition component: the facility is controlled by a firm36 that possesses 

upstream market power such that denying (or withdrawing) access to the facility 

would likely result in a substantial lessening or prevention of competition in the 

relevant downstream market; and 

• The duplicability component: it is not practical or feasible for competitors to 

duplicate the functionality of the facility. 

20. The Commission then proceeded to apply the Essentiality Test to wholesale HSA services. 

First, it determined that the appropriate relevant product market consists of wholesale HSA 

services, “which includes aggregated and disaggregated wholesale HSA services offered over 

various technologies, including DSL over copper or over a hybrid of copper and fibre (including 

fibre-to-the-node (“FTTN”), hybrid fibre-coaxial (“HFC”) cable, and FTTP access facilities.”37 

The Commission explained that: (1) all of these services collectively form part of a larger product 

market; (2) the services enable similar downstream retail services provided to end-users; (3) the 

services represent sufficiently close substitutes; and (4) end-users are unaware of the specific 

underlying wholesale service/facility that enables their retail service.38  

21. Thereafter, the Commission determined that the relevant geographic market was the 

Incumbent serving territory.39 As explained in Section 4.1.1 of the Application, CNOC had 

immediate concerns regarding this geographic market definition but was nonetheless determined 

to work with the new regulatory framework.  

                                                 
34  Pursuant to TRP 2015-326, footnote 7, “In [the] decision, a reference to a facility or service may be taken as a 

reference to a facility, function, or service (or all three), as appropriate in the context. 
35  Pursuant to footnote 8, “Generally, the downstream market represents the market for retail services that rely on 

underlying telecommunications facilities as an essential input. In contrast, the upstream market represents the 
market for the underlying telecommunications facilities themselves.” 

36  Pursuant to footnote 9,” In the context of [the] decision, the term “firm” includes a group of firms exercising 
collective market power.” 

37  TRP 2015-326, at para 115.  
38  Id., at para 114.  
39  Id., at para 116. 
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22. Next, the Commission found that wholesale HSA services met the input component of the 

Essentiality Test based on current and projected demand levels.40  

23. When assessing the competition component of the Essentiality Test, the Commission 

concluded that Incumbents41 collectively have market power in the provision of wholesale HSA 

services in their serving regions.42 By extension, the Commission confirmed that there would be a 

substantial lessening or prevention of competition in the downstream retail Internet services 

market by denying mandated access to wholesale HSA services.43 

24. Finally, with respect to duplicability, the Commission declared that this component of the 

Essentiality Test would be assessed from the perspective of a reasonably efficient competitor.44 

Accordingly, the Commission found that competitors cannot feasibly or practically duplicate last-

mile HSA facilities on a scale sufficient to compete effectively with Incumbents within their 

serving regions due to significant barriers to duplicating access facilities, including securing 

sufficient capital, securing rights-of-way, and construction challenges that require significant lead 

time to complete.45  

25. The Commission also assessed duplicability of FTTP access facilities more specifically. 

TRP 2015-326 explains that although there is some small deployment of FTTP access facilities by 

non-Incumbents, the capital investment required by competitors to reproduce the deployment of 

an ILEC’s FTTP access facilities in the ILEC’s serving territory would be very significant, 

excluding the additional challenges associated with the myriad of other network facilities, 

infrastructure, office facilities, and back office support staff and systems that would be required.46 

The regulatory policy went on to recognize the significant advantages that allow Incumbents to 

build widespread FTTP access facilities: decades of incumbency in the provision of wireline 

services, with all the associated advantages, including established brands and customer bases, 

                                                 
40  Id., at para 120. 
41  Throughout the Application, “Incumbents” refers to Bell Canada, Cogeco Communications Inc. (“Cogeco”), 

Quebecor Media Inc. on behalf of its affiliate Videotron Ltd. (“Videotron”) and Rogers Communications Canada 
Inc. (“Rogers”), and such references relate to those parties’ operations in Ontario and Quebec. A reference to 
“Incumbent is a reference to any one of them, individually. 

42  TRP 2015-326, at para 124. 
43  Id., at para 130. 
44  Id., at para 44. 
45  Id., at paras 133-134. 
46  Id., at para 134. 
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existing network infrastructure including support structures, national fibre backbone networks, 

pre-existing municipal access agreements, various economies of scale, and greater access to capital 

markets.47 

26. Finally, the Commission concluded that transport facilities are generally duplicable in all 

Incumbent serving regions from an economic, technical and implementation perspective and that 

no compelling evidence was filed in the proceeding to substantiate a case to the contrary.48 As 

demonstrated in Section 4.1.2, there is now substantial doubt as to the correctness of this 

determination on account of a fundamental change in circumstances and facts regarding known 

transport supply conditions throughout Incumbent serving regions. 

Policy Considerations 

27. As a new consideration, following the application of the Essentiality Test,49 the 

Commission assessed additional relevant policy considerations. More specifically, the 

Commission focused on “Innovation and Investment”50 and made the following determinations:  

- A decision to no longer mandate the provision of aggregated HSA would not impact 
investment in high-speed facilities by Incumbents or competitors, nor would it affect 
consumer adoption of Internet access services, so long as a disaggregated HSA service is 
made available;51 

- Implementing disaggregated HSA may raise Incumbent concerns regarding recovery of 
costs and disruption of network evolution plans;52 

- On the other hand, disaggregated HSA would enable competitors to become more 
innovative by giving them a greater degree of control over their service offerings;53 

- Disaggregated HSA could also encourage competitor investment in alternate transport 
facilities;54 

                                                 
47  Ibid. 
48  Id., at paras 135-136. 
49  Id., at para 51.  
50  Id., at para 137.  
51  Id., at para 138. 
52  Id., at para 139. 
53  Ibid. 
54  Ibid. 
 



 

20 
 

- Disaggregated HSA is more appropriate than an aggregated solution as a means forward to 
support the sustainability of competitive service offerings;55 

- No negative impact on Incumbent FTTP investment would result from mandating access 
to Incumbent FTTP facilities because Incumbents will continue to invest in FTTP in 
response to consumer demand and wholesale rates would be compensatory resulting in 
profit on associated investment;56 and 

- The Commission recognized that one of main drawbacks of the then aggregated HSA 
service is the high cost incurred by competitors when inefficiently transporting large 
amounts of traffic over Incumbent networks.57 

Mandating Decision and Transition Plan 

28. The sum of the regulatory determinations summarized throughout this section is referred 

throughout the Application as the “Transition Plan”. As will be argued throughout the Application, 

the fundamental problems with the regulatory framework are rooted in the Transition Plan. Unless 

the relief proposed by CNOC is granted, the impending failure of the Transition Plan will have 

significant and lasting harm on competition.   

29. There are several features to the Transition Plan. The Commission decided to mandate 

disaggregated HSA services beginning in the provinces of Ontario and Quebec, where demand for 

competitor service is highest.58 The Commission also indicated that other phases would be 

identified at a later stage59 (the second phase has been initiated and is discussed in Section 3.9, 

below). Implementation of disaggregated HSA service would be demand-based to minimize 

regulatory intervention and permit the market for this new service to develop naturally.60 The 

Commission emphasized the importance of a smooth-transition to disaggregated HSA over time.61 

30. However, the Commission also determined that incentives would be required to encourage 

migration to disaggregated HSA services62, which would be created through two regulatory 

conditions associated with HSA services going forward: (1) competitors desiring access to 

                                                 
55  Id., at para 140. 
56  Id., at para 141. 
57  Id., at para 145. 
58  Id., at para 152. 
59  Ibid 
60  Id., at para 148. 
61  Id., at para 150. 
62  Ibid. 
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customers served by FTTP access facilities will only be able to do so by using a disaggregated 

wholesale HSA service;63 and (2) a 100 Mbps download speed cap would apply to aggregated 

wholesale HSA services, to take effect upon final approval of the Incumbent disaggregated HSA 

service tariffs, at which time existing aggregated services at speeds in excess of 100 Mbps would 

be grandfathered.64 As will be demonstrated in Section 6.0 of the Application, these two well-

intentioned regulatory incentives could not have accounted for the insurmountable barriers that 

now prevent any meaningful level of disaggregated HSA deployment. As a consequence, both 

regulatory incentives have unintended, distorted and profoundly harmful effects on competition.  

31. According to the Commission’s transition plan, implementation of disaggregated HSA 

service would be triggered by competitor requests for service at a given ILEC CO or cable head-

end location.65 Upon implementation of disaggregated implementation at a CO or cable head-end 

location, aggregated HSA service at the same location would be phased out over a period of three-

years. 66 

32. After phase out, Incumbents will have the ability to: (i) continue offering aggregated HSA 

at tariffed rates; (ii) cease providing the service for COs / head-ends served by disaggregated HSA 

(i.e., “withdraw the service”)67; or (iii) file for forbearance one year prior to the end of the phase 

out period if they wish to continue to provide the service on a forborne basis.68  

33. Importantly, the Commission acknowledged that while transport facilities that support a 

disaggregated wholesale HSA service model were previously forborne from price regulation on a 

national basis, there is a risk that, in specific geographic markets, there may be limited availability 

of such facilities.69 Further, while investment in and deployment of competitive transport facilities 

was no doubt impacted by the availability of aggregated wholesale HSA services, it may take time 

for competitors to build the necessary transport facilities, a factor to consider when phasing out 

                                                 
63  Id., at para 153. 
64  Id., at para 154. 
65  Id., at para 155. 
66  Ibid. 
67  If the continued provision of an aggregated service on a forborne basis requires approval of a forbearance 

application, it logically follows that the more radical cessation of the aggregated service for COs / head-ends 
should also require approval of forbearance applications. 

68  TRP 2015-326, ., at para 156. 
69  Id., at para 149. 
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aggregated wholesale HSA services.70 The Commission also noted that the market conditions 

associated with the provision of appropriate transport facilities will be assessed during the 

forbearance process.71 

2.2 Follow-up to TRP 2015-326 and Telecom Decision CRTC 2016-379 

34. A follow-up proceeding was launched to establish disaggregated wholesale HSA service 

configurations.72 Bell, Cogeco, Rogers and Videotron filed proposed disaggregated wholesale 

HSA configurations that were subject to comment from interested parties, including CNOC. The 

Commission issued its determinations in Telecom Decision CRTC 2016-37973 (“TD 2016-379”), 

after a very long process that was subject to several lengthy delays. 

35. At the time, the extremely inflated cost of CBB threatened the competitive side of the 

industry. CNOC estimates that independent service providers using wholesale HSA services billed 

under the access and CBB rate model overpaid by over $300M since the initial introduction of 

CBB rates in 2012 up to and until the most recent final rates were found to be not just and 

reasonable and therefore subject to significant reductions in TO 2016-39674  

                                                 
70  Id., at para 149. 
71  Ibid. 
72  Follow-up proceeding to consider implementation issues of disaggregated wholesale HSA services, including 

over FTTP access facilities, Follow-up to Telecom Regulatory Policy CRTC 2015-326, initiated by Commission 
Staff letter dated 22 July 2015, CRTC File No. 8638-C12-201509663, available at 
https://crtc.gc.ca/eng/archive/2015/lt150722.htm.  

73  Follow-up to Telecom Regulatory Policy 2015-326 – Implementation of a disaggregated wholesale high-speed 
access service, including over fibre-to-the premises access facilities, Telecom Decision CRTC 2016-379, 20 
September 2016 [“TD 2016-379”].  

74  These numbers were derived by:  
1) Identifying the total number of wholesale HSA subscriptions per year for the period between 2012 and 
2016 (source: Table 5.6.7 of the 2015, 2016, and 2017 2017 Communications Monitoring Report (“CMR”);  
2) Isolating Ontario and Quebec wholesale HSA subscriptions by applying the 93% figure per Figure 5.6.3 
of the 2017 CMR;  
3) Calculating an average per subscriber contribution to peak usage based on CNOC member data for each 
month from February 2012 to October 2016;  
4) For Bell Canada, calculating the difference between the per 100Mbps CBB rates approved in Billing 
practices for wholesale residential high-speed access services, Telecom Regulatory Policy CRTC 2011-703, 
15 November 2011 and then in Canadian Network Operators Consortium Inc. – Application to review and 
vary Telecom Regulatory Policies 2011-703 and 2011-704, Telecom Decision CRTC 2013-73, 21 February, 
2013 to the interim rates established in TO 2016-396 and applying the rate differentials applicable in a given 
year on a per subscriber contribution to peak usage basis to the total number of wholesale HSA subscribers 
for each of 2012, 2013, 2014 and 2016;  
5) For Cogeco, Rogers and Videotron, calculating the average difference between the per 100Mbps CBB 
rates approved in TRP 2011-703 and then in Rogers Communications Partnership – Application to review 
and vary Telecom Regulatory Policy 2011-703, Telecom Decision CRTC 2013-76, 21 February 2013 to the 

 

https://crtc.gc.ca/eng/archive/2015/lt150722.htm
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36. These examples prove that regardless of the size and scale of the wholesale customer, 

highly inflated CBB rates are responsible for staggering losses of capital. Worse yet, these CBB 

rates are responsible for a climate of severe regulatory uncertainty that hindered independent 

service providers from effectively competing in relevant downstream retail markets.  

37. With no other prospect of relief from CBB rates, which were prima facie not just and 

reasonable,75 CNOC advocated for configurations that featured the maximum level of 

disaggregation, with a view to cutting out as much of the overwhelming cost of CBB as possible.76 

Unbeknownst to CNOC and two weeks after the release of TD 2016-379, the Commission issued 

Telecom Order CRTC 2016-396 (“TO 2016-396”) confirming that the CBB rates were indeed 

prima facie unreasonable – and imposed drastic CBB rate adjustments.77 These rate adjustments, 

which are discussed further in Section 2.4 below, fundamentally altered the premise for CNOC’s 

submission that Incumbent configurations should be disaggregated to the maximum extent 

feasible. This CBB consideration is ever more relevant now that it is abundantly clear that the 

Transition Plan is unworkable.  

38. The Commission confirmed that the level of disaggregation should be at the CO level for 

ILECs and at the major head-end level for cable carriers.78 This translates to a disaggregated HSA 

configuration for Bell featuring 1016 COs in Ontario and Quebec alone79 – an extremely high 

number when compared to the approved number of POIs featured in the Commission approved 

disaggregated HSA configurations of the cable carriers in their respective Ontario / Quebec serving 

                                                 
interim rates established in TO 2016-396 and applying the rate differentials applicable in a given year on a 
per subscriber basis to the total number of wholesale HSA subscribers for each of 2012, 2013, 2014, 2015 
and 2016.   

75  As confirmed by the Commission in Tariff notice applications concerning aggregated wholesale high-speed 
access services – Revised interim rates, Telecom Order CRTC 2016-396, 6 October 2016 [“TO 2016-396”], at 
para 19. 

76  TO 2016-379, at paras 24-27. 
77  TO 2016-396, at para 19. 
78  Id., at paras 33 and 38. 
79  Bell Canada(CRTC)22Jul15-1 TRP 2015-326, as filed in Follow-up to Telecom Regulatory Policy CRTC 2015-

326, CRTC File No. 8663-C12-201313601, available at 
https://services.crtc.gc.ca/pub/DocWebBroker/OpenDocument.aspx?Key=108884&Type=Notice.  

 

https://services.crtc.gc.ca/pub/DocWebBroker/OpenDocument.aspx?Key=108884&Type=Notice
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areas: 36 for Rogers in Ontario;80 37 and 23 for Cogeco in Ontario and Quebec, respectively;81 

and 53 for Videotron in Quebec82.  

39. The Commission’s TD 2016-379 determinations also included: (i) a direction that Rogers 

and Videotron file configuration proposals excluding transport components;83 (ii) clarification that 

Incumbents are only required to provide solutions that utilize Layer 3 routing and switching 

techniques;84 (iii) a direction that Bell, Cogeco, Rogers and Videotron are required to provide an 

outside meet-me point for interconnection to the disaggregated wholesale HSA service;85 (iv) 

denial of CNOC’s request that Rogers be required to allow virtual-colocation and CNOC’s request 

to remove the primary purpose restriction for disaggregated HSA;86 and (v) a determination that 

the Incumbents are to provide competitors with the ability to buy capacity in 50 Mbps increments 

for their disaggregated wholesale HSA services.87 The Commission noted a proposal made by 

CNOC in that proceeding for port and fibre strand sharing but stayed silent when it came to 

mandating it.88 

40. Finally, the Commission also directed the CRTC Interconnection Steering Committee 

(“CISC”) to establish a working group to address the resolution of interconnection and related 

technical and operational issues associated with implementation of the disaggregated wholesale 

HSA service.89 

2.3 CISC Network Working Group 

41. CISC Network Working Group (“NTWG”) Task Identification Form (“TIF”) 35 was 

originated December 14, 2016.90 The scope of the task identified by TIF 35 was described as 

follows: “… the implementation of the disaggregated wholesale HSA service model in Ontario 

and Quebec by resolving interconnection and related technical and operational issues. While this 

task will address issues related to connectivity, it will not provide specifications at the application 

                                                 
80  Rogers Access Services Tariff, CRTC 21530, Part G, Item 704.  
81  Cogeco TPIA Tariff, CRTC 26400, Item 104.  
82  This information was included in a spreadsheet that accompanied Videotron Tariff Notice 53. 
83  TD 2016-379., at para 38. 
84  Id., at para 74. 
85  Id., at para 85. 
86  Id., at para 106. 
87  Id., at para 123. 
88  Id., at para 86. 
89  Id., at para 150. 
90  https://crtc.gc.ca/public/cisc/nt/NTTF035.docx. 
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or service level.” Within this scope, the NTWG covered topics including: IP Address Allocation 

(IPv4 / IPv6), POI identification (POI Maps & Qualification Tools) and outside meet-me points. 

42. During meetings of the NTWG TIF 35 working group, CNOC raised the issue of port and 

fibre strand sharing functionality. Meeting participants debated whether the issue was in scope. 

Ultimately, Commission staff confirmed that port and fibre strand sharing functionality was not 

within the scope of NTWG TIF 35 as it represented a policy issue outside of the scope of the 

NTWG TIF 35 working group’s mandate. 

43. The NTWG TIF 35 working group has approved the TIF 35 report, as has the NTWG and 

the CISC Steering Committee, following which it will be considered for approval by the 

Commission.  

2.4 Telecom Order CRTC 2016-396  

44. Shortly after TRP 2015-326 was issued, the Commission initiated a proceeding to review 

costing inputs for wholesale HSA services.91 This proceeding resulted in TO 2016-396, wherein 

the Commission determined that “certain wholesale HSA service providers have not conducted 

their cost studies in accordance with Phase II costing principles, as detailed in the [Regulatory 

Economic Studies Manual (“Manual”)], and have not justified departures from the principles and 

methodologies set out in the [Manual].”92  

45. The Commission’s conclusions in TO 2016-396 warrant a complete quote:  

“The Commission has carefully reviewed each wholesale HSA service provider’s cost 
estimates and determines that some of the proposed costs are not reasonable due to 
deviations from Phase II costing principles, the lack of pertinent costing details, including 
descriptions of input data variables, and modelling assumptions without supporting 
rationale. Accordingly, the Commission concludes that the proposed monthly rates for 
certain wholesale HSA service providers are, on a prima facie basis, not based on 
reasonable costs. 

The Commission considers that the current interim monthly rates for wholesale HSA 
service providers should be revised to more accurately reflect the established costing 
principles. 
 

                                                 
91  Review of costing inputs and application process for wholesale high-speed access services, Telecom Notice of 

Consultation CRTC 2015-225, 28 May 2015.  
92  TO 2016-396, at para 17. 
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In Telecom Procedural Letter dated 31 March 2016, Commission staff provided guidance 
with respect to the new tariff applications for banded non-legacy aggregated wholesale 
HSA service speeds. It was expected that wholesale HSA service providers would follow 
the guidelines when preparing their respective cost studies and filing their respective tariff 
applications. In addition, it was expected that wholesale HSA service providers would 
comply with the Manual and relevant past Commission determinations. 
 
The Commission expresses its significant concern that most wholesale HSA service 
providers chose to disregard Commission staff’s guidance, the Manual, and relevant past 
Commission determinations.”93 

46. The Commission went on to correct several costing issues in TO 2016-396,94 which 

resulted in the following drastic reductions to the CBB rates of the Incumbents: 

• Bell’s CBB rate (per 100 Mbps) was reduced from $1036.39 to $149.08 – a difference of 

$887.31, for a total reduction by 85.61%; 

• Cogeco’s CBB rate (per 100 Mbps) was reduced from $1118.79 to $323.73 – a difference 

of $795.06, for a total reduction by 71.06%; 

• Rogers’ CBB rate (per 100 Mbps) was reduced from $1400 to $319.68 – a difference of 

$1080.32, for a total reduction by 77.17%; and 

• Videotron’s CBB rate (per 100 Mbps) was reduced from $2031 to $1285 – a difference of 

1635.64, for a total reduction by 36.73%. 

47. As demonstrated in Section 2.2 above, these rate reductions can be applied to determine 

the approximate quantum of losses that competitors have incurred as a direct result of highly 

inflated CBB rates. For example, the competitive industry as a whole experienced approximately 

$300M in losses attributable to the portion of CBB rates that was found to be not just and 

reasonable in TO 2016-396.95 

48. These very significant rate reductions therefore provide critical context for the conditions 

that have led to this Application.  

                                                 
93  Id., at paras 19-22. 
94  Id., at Appendix 1. 
95  Losses applicable to end-user premises in Ontario and Quebec. 
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49. The Commission’s substantial CBB rate reductions confirms the concern that CNOC has 

raised for years:96 competitors have been undermined by CBB rates that are so disproportionately 

higher than just and reasonable levels as to be nothing short of exploitative. The prior CBB rates 

suppressed the ability of competitors to compete year-after-year to the detriment of consumer 

choice. This finding was made explicitly clear by then CRTC Chair Jean-Pierre Blais in the 

statement that accompanied the release of TO 2016-396: 

“Competitors that provide retail Internet services to Canadians using wholesale high-speed 
services must have access to these services at just and reasonable prices. The fact that these 
large companies did not respect accepted costing principles and methodologies is very 
disturbing. What’s even more concerning is the fact that Canadians’ access to a choice of 
broadband Internet services would have been at stake had we not revised these rates. As 
always, we strive to create a dynamic competitive telecommunications market for 
Canadians.”97 (emphasis added) 

50. The highly inflated CBB rates also anchored the Commission’s decision to move to 

disaggregated HSA.98 As the Commission noted, “…the high cost incurred by competitors when 

transporting large amounts of traffic over incumbent carriers’ facilities.” 99  As further noted by 

the Commission, “These costs are expected to exacerbate as consumption increases over time, 

given that a competitor must pay for all of its data traffic to be routed back to a central point of 

aggregation, no matter how far away a subscriber is located.”100   

51. Likewise, the highly inflated CBB rates informed CNOC’s position on the need for 

disaggregation to the maximum extent feasible in the follow-up proceeding to determine 

configurations for disaggregated HSA services. 

52. In addition, the highly inflated CBB rates that existed at the time that TRP 2015-326 was 

issued may have tipped the balance in terms of the extent to which the Commission embraced a 

full disaggregation model in that regulatory policy. 

  

                                                 
96  See Section 5.1 of CNOC Final Argument dated 19 December 2014 in the proceeding initiated by TNC 2013-

551. 
97  CRTC finds proposed wholesale high-speed access rates unreasonable, CRTC News Release, 6 October 2016.  
98  TRP 2015-326, at para 145 - 146.  
99  TRP 2015-326, at para 145.  
100  Ibid. 
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53. At paragraph 145 of TRP 2015-326, the Commission stated: 

“On one hand, moving to a disaggregated wholesale HSA service model will better support 
the sustainability of competition and can be expected to provide benefits, such as 
reasonable prices and innovative services, to consumers. One of the main drawbacks of the 
current aggregated HSA service is the high cost incurred by competitors when transporting 
large amounts of traffic over incumbent carriers’ facilities. These costs are expected to 
exacerbate as consumption increases over time, given that a competitor must pay for all of 
its data traffic to be routed back to a central point of aggregation, no matter how far away 
a subscriber is located. The result is an expensive and often inefficient use of the network 
that will challenge the sustainability of competitors in the years ahead.” (Emphasis added.) 

54. Had CBB rates not been highly inflated at the time TRP 2015-326 was issued, the 

Commission’s concern (shared by CNOC) that competitive ISPs were incurring very high costs to 

transport their traffic over incumbent carriers’ facilities may have been significantly reduced. In 

turn, that may have helped to steer the Commission away from a fully disaggregated model, 

leading to a different and more sustainable wholesale regulatory policy.   

2.5 Bell Application to Review and Vary TD 2016-379 and Telecom Decision CRTC 2017-
459 

Bell Application to Review and Vary TD 2016-379 

55. On 2 December 2016, Bell filed an application to review and vary TD 2016-379 to 

eliminate the requirement that Bell implement an outside meet-me point of interconnection (“Bell 

R and V Application”). In essence, Bell took the position that the Commission erred in law and in 

fact by requiring Bell to provide an outside meet-me point interconnection option in addition to 

the co-location options that Bell already offers for interconnection at a CO.101 

56. CNOC opposed the Bell R and V Application on the grounds that co-location in the CO, 

as the only means of interconnection for disaggregated wholesale HSA service, would constitute 

a barrier to entry given the high-costs associated with co-location compared to the costs associated 

with interconnection at an outside meet-me point.102  

                                                 
101  Bell R and V Application, at para 3. 
102  Intervention of CNOC dated 23 January 2017 in proceeding initiated by Bell R and V Application. CRTC File 

No. 8662-B2-201612391, available at 
https://services.crtc.gc.ca/pub/DocWebBroker/OpenDocument.aspx?DMID=2855464. 
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Telecom Decision CRTC 2017-459 

57. Telecom Decision CRTC 2017-459103 (“TD 2017-459”) was issued, which set out 

determinations regarding the Bell R and V Application.  

58. In TD 2017-459 the Commission dismissed the Bell R and V Application on the basis that 

a meet-me point would be less costly than co-location104 and that the Commission’s determination 

in TD 2016-379 for Bell Canada to implement an outside meet-me point was consistent with the 

Policy Direction requirement: (1) to ensure that regulatory measures, to the greatest extent 

possible, be implemented in a symmetrical and competitively neutral manner; and (2) that 

regulatory measures be efficient and proportionate to their purpose and interfere with market forces 

to the minimum extent necessary.105 

2.6 Telecom Order 2017-312 / Telecom Order 2017-312-1 

Telecom Order CRTC 2017-312 

59. On 29 August 2017, in Telecom Order CRTC 2017-312106 (“TO 2017-312”) the 

Commission approved, on an interim basis, rates for disaggregated wholesale HSA services in 

Ontario and Quebec. As context for this interim approval, the Commission referenced competitors’ 

concerns regarding the unavailability of FTTP access.107 According to the Commission, interim 

approval of the disaggregated wholesale HSA tariffs would provide competitors with the ability to 

use disaggregated wholesale HSA services (including FTTP access) and the opportunity to 

compete more effectively prior to the finalization of the rates, to the benefit of Canadians.108 The 

interim approval took place before the record of the underlying tariff proceedings closed. 

60. In setting interim rates, the Commission determined that the rates proposed by Bell, 

Cogeco, Rogers and Videotron were not reasonable and made a number of adjustments to the 

                                                 
103  Bell Canada – Application to review and vary Telecom Decision 2016-379 regarding the implementation of an 

outside meet-me point for disaggregated wholesale high-speed access service, Telecom Decision CRTC 2017-
459, 20 December 2017 [“TD 2017-459”]. 

104  TD 2017-459, at para 24. 
105  TD 2017-459, at para 32 and 41. 
106  Interim rates for disaggregated wholesale high-speed access services in Ontario and Quebec, Telecom Order 

CRTC 2017-312, 29 August 2017 [“TO 2017-312”], at para 19.  
107  Id., at para 17.  
108  Id., at para 18. 
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proposed rates based on the Phase II costing methodology,109 previous Commission 

determinations,110 Bell Canada-specific determinations related to the access component111 and cost 

model errors.112  

Telecom Order CRTC 2017-312-1 

61. Following the release of TO 2017-312, CNOC sought clarification as to whether TO 2017-

312 was intended to grant interim approval of the Incumbent disaggregated wholesale HSA service 

tariff applications, including proposed terms and conditions contained therein. This clarification 

was necessary given that TO 2017-312 only granted interim approval of “rates” for disaggregated 

wholesale HSA service. On 12 September 2017, the Commission issued Telecom Order CRTC 

2017-312-1113 (“TO 2017-312-1”), clarifying that the Commission had granted interim approval 

to the Bell, Cogeco, Rogers and Videotron tariff applications, inclusive of the terms and conditions 

associated with the approved rates, and not just the rates themselves. The Commission did not 

make any changes to the terms and conditions proposed by the Incumbents in granting that interim 

approval. 

62. CNOC is not aware of any deployment of disaggregated HSA service by an independent 

service provider pursuant to TO 2017-312 and TO 2017-312-1. 

2.7 CNOC Application for Transitional Aggregated HSA over FTTP and Telecom 
Decision CRTC 2018-44 

CNOC Application for Transitional Aggregated HSA over FTTP 

63. On 30 March 2017, CNOC filed a Part 1 Application (“CNOC Transitional Access 

Application”) requesting relief consisting of a transitional form of aggregated wholesale HSA 

                                                 
109  Id., at para 24. 
110  Ibid. 
111  Id., at para 25. 
112  Id., at para 26. 
113  Interim rates for disaggregated wholesale high-speed access services in Ontario and Quebec, Telecom Order 

CRTC 2017-312-1, 12 September 2017 [“TO 2017-312-1”]. 
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service over incumbent114 FTTP facilities.115 CNOC argued that this relief was necessary to 

address a progressively worsening situation of wholesale HSA service gaps in areas where an 

incumbent has deployed FTTP access facilities and where no other wireline access facilities from 

that incumbent are capable of providing high-speed Internet services (“Wholesale HSA Service 

Gaps”).116 As CNOC explained, this situation is a result of the lengthy and still ongoing process 

to implement the Commission’s TRP 2015-326 policy linking mandated wholesale access to FTTP 

access facilities with the future deployment of disaggregated wholesale HSA services.117 

64. To rectify Wholesale HSA Service Gaps, CNOC requested relief consisting of transitional 

access to aggregated wholesale HSA over FTTP facilities for all speeds up to the highest speed 

offered on a wholesale basis by an incumbent including speeds in excess of 100 Mbps 

(“Transitional FTTP Access”).118  

Telecom Decision CRTC 2018-44 

65. On February 2, 2018, the Commission issued Telecom Decision CRTC 2018-44119 (“TD” 

2018-44”) denying CNOC Transitional Access Application. 

66. The Commission emphasized that the Transition Plan was intended to limit disruption in 

the wholesale services market and provide time for competitors to build or lease transport facilities 

to gradually expand the network facilities available over disaggregated HSA.120 Further, the 

Commission stated that it considered service gaps over aggregated HSA when it made its TRP 

2015-326 determinations and expected those gaps to continue during the transition phase.121 The 

                                                 
114  In Section 2.7 of the Application, “incumbent” includes (as they then were) Bell Aliant, Bell Canada, MTS Inc. 

(“MTS”), Saskatchewan Telecommunications (“SaskTel”), and TELUS Communications Company (“TCC” or 
“TELUS”), as well as Bragg Communications Incorporated, operating as Eastlink (“Eastlink”), Cogeco, Rogers, 
Videotron,  Communications Canada Inc. (“RCCI”) and Shaw Cablesystems G.P. (“Shaw”). 

115  CNOC Application For Transitional Aggregated Wholesale High-Speed Access Services Over Incumbent Fibre-
to-the-Premises Facilities, 30 March 2017, CRTC File No. 8663-C182-201702598 available at 
https://services.crtc.gc.ca/pub/TransferToWeb/2017/8663-C182-201702598.zip.  

116  Id., at para 2. 
117  Id., at paras 3-5. 
118  Id., at para 12. 
119  Telecom Decision CRTC 2018-44, Canadian Network Operators Consortium Inc. – Application for transitional 

access to incumbent carriers’ fibre-to-the-premises facilities through aggregated wholesale high-speed access 
services, 2 February 2018, at para 74 [“TD 2018-44”].  

120  Id., at para 18. 
121  Id., at para 19. 
 

https://services.crtc.gc.ca/pub/TransferToWeb/2017/8663-C182-201702598.zip
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Commission also acknowledged that a delay in access to FTTP would be inevitable given the need 

for follow-up implementation proceedings to consider configurations, costs and demand for 

disaggregated HSA and how FTTP would be integrated into those services.122 

67. Ultimately, the Commission concluded that the record did not demonstrate significant harm 

to competition or competitors resulting from Wholesale HSA Service Gaps.123  

68. The Commission also emphasized the role of regulatory incentives intended to encourage 

competitors to migrate to disaggregated HSA:124 (i) limiting mandated access to FTTP facilities 

through the new disaggregated HSA services; and (ii) adopting a maximum download speed 

threshold of 100 Mbps with respect to the existing aggregated HSA services once final rates for 

disaggregated HSA have been approved. According to the Commission, CNOC’s proposed relief 

would undermine these incentives and many competitors would therefore opt to remain on 

aggregated HSA as long as possible, thereby limiting investment in transport networks and 

discouraging facilities-based competition.125 

2.8 Disaggregated and Aggregated HSA Costing Processes 

69. The Commission process to review both aggregated and disaggregated wholesale HSA 

rates, as well as other tariff terms and conditions, is still ongoing.  

70. The costing process for disaggregated HSA services was initiated over two years ago, by 

Commission direction in TD 2016-379.126 The process has been significantly drawn out due to 

repeated withholding of information improperly designated as confidential by the Incumbents and 

the filings of unnecessarily voluminous tariff filings seeking to justify the equally voluminous 

number of departures from Phase II costing principles and previous Commission costing 

decisions.127  

71. The net result of tariff proceedings that are prolonged to such an extent is that competitors 

are deprived of access to just and final rates approved on a final basis. In turn, the regulatory 

                                                 
122  Id., at para 21. 
123  Id., at para 55. 
124  Id., at para 67. 
125  Id., at para 71. 
126  TD 2016-379, at paras 161-162. 
127  See record of Follow-up to Telecom Decision CRTC 2016-379 (CRTC Files 8740-B2-201700055, 8740-B2-

201703463, 8740-B2-201700542, 8740-C6-201701392, 8740-C6-201700097, 8740-R28-201700071 and 8740-
V3-201700063). 
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uncertainty surrounding longstanding interim rates has a chilling effect on the business decisions 

of competitors. The longer interim rates are maintained, the greater the threat of retroactive 

adjustments. Unlike Incumbents who have capital leverage to easily absorb retroactive rate 

adjustments, competitors are very vulnerable to retroactive rate adjustments. A competitor’s forced 

response to abrupt retroactive rate adjustments might consist of raising prices or worse, closing its 

doors permanently.  

72. Longstanding regulatory uncertainty faced by competitors has harmed Canadian 

consumers of broadband and other telecommunications services. Highly inflated wholesale rates 

have significantly undermined the ability of wholesale customers to compete to their full potential. 

By extension, consumers have been deprived of the full benefits of competition when it comes to 

retail prices and choice of service providers. Perpetual regulatory uncertainty also stifles and 

prevents innovation and investment by competitive service providers. That is because competitive 

service providers cannot allocate significant resources to risky innovations and investments while 

under threat of possible significant changes to supply costs and resulting retroactive charges.  

73. Following a process that included the usual intervention and reply process in 2017, the 

Commission issued extensive requests for information (“RFIs”) directed at the Incumbents with 

respect to both aggregated and disaggregated HSA.128 CNOC filed voluminous requests for 

disclosure of information of information that was filed in confidence by the Incumbents contrary 

to the Commission’s disclosure guidelines.129 CNOC also asked the Commission to require certain 

Incumbents to provide more complete answers to certain RFIs posed to them by the 

Commission.130 In response, the Commission ordered the Incumbents to disclose voluminous 

amounts of information on the public record, and also required certain Incumbents to provide 

                                                 
 
129  See CNOC letter dated 8 June 2018 in Follow-up to TD 2016-379; See also CNOC letter dated 8 June 2018 in 

Follow-up to Telecom Order CRTC 2016-396 and Telecom Order CRTC 2016-448. 
130  Ibid. 
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additional responses to certain Commission RFIs.131 Final comments were filed on October 12, 

2018 and reply comments are now due on November 16, 2018.132  

2.9 Process for Introducing Disaggregated HSA Outside of Ontario and Quebec  

74. A process has been initiated to examine implementation issues for the introduction of 

disaggregated HSA outside of Ontario and Quebec.133 This process has been suspended in response 

to CNOC’s request to add a procedural stage to pose RFIs to the incumbents.134 CNOC’s request 

was accompanied by several proposed RFIs that interested parties including CNOC require in 

order to develop meaningful interventions. Further process is expected in due time.135  

2.10 Increasing Consumer Demand for Higher Service Speeds 

75. The issues at the heart of the Application must be assessed against the backdrop of surging 

consumer demand for increasingly higher broadband service speeds.  

76. As will be emphasized throughout the Application, competitors are destined to be stranded 

on legacy broadband technologies and service speeds unless the Commission grants the relief 

requested in the Application. In an era marked by rapid consumer uptake of higher speed 

broadband services, this fate represents a failure of the regulatory framework when it comes to 

increasing competition and protecting the interests of Canadian consumers who value the choice 

of service providers, services and pricing that competitive service providers bring to retail markets. 

                                                 
131  See Commission letter dated July 27, 2018 in Follow-up to TD 2016-379. 

(https://crtc.gc.ca/eng/archive/2018/lt180727a.htm) and Commission letter dated July 27, 2018 in Follow-up to 
Telecom Order CRTC 2016-396 and Telecom Order CRTC 2016-448 
(https://crtc.gc.ca/eng/archive/2018/lt180727b.htm). 

132  See Commission letters dated September 26, 2018 (https://crtc.gc.ca/eng/archive/2018/lt180926b.htm) and 
October 24, 2018 in Follow-up to TD 2016-379 and Commission letters dated September 26, 2018 
(https://crtc.gc.ca/eng/archive/2018/lt180926a.htm) and October 24, 2018 
(https://crtc.gc.ca/eng/archive/2018/lt181024a.htm) in Follow-up to Telecom Order CRTC 2016-396 and 
Telecom Order CRTC 2016-448. 

133  Initiated by Follow-up process to consider implementation issues of disaggregated wholesale HSA services, 
including over FTTP access facilities, in other regions, Commission Staff letter dated 9 March 2017, in Follow-
up to Telecom Regulatory Policy CRTC 2015-326 (CRTC File No. 8638-C12-201509663) available at 
https://crtc.gc.ca/eng/archive/2017/lt170309a.htm. 

134  See Commission latter dated October 24, 2018 in Follow-up process to consider implementation of disaggregated 
wholesale HSA services, including over FTTP access facilities, in other regions (CRTC File 8638-C12-
201808073). 

135  Ibid. 
 

https://crtc.gc.ca/eng/archive/2018/lt180727a.htm
https://crtc.gc.ca/eng/archive/2018/lt180727b.htm
https://crtc.gc.ca/eng/archive/2018/lt180926b.htm
https://crtc.gc.ca/eng/archive/2018/lt180926a.htm
https://crtc.gc.ca/eng/archive/2018/lt181024a.htm
https://crtc.gc.ca/eng/archive/2017/lt170309a.htm
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77. Consider the following table from the 2017 CMR, which cites residential Internet service 

subscriber distribution by advertised download speed:136 

 

78. CNOC wishes to highlight the following significant trends: 

• The subscriber distribution for 100 Mbps and higher nearly doubled from 2015 

to 2016, from 8% to 15.8%; 

• The subscriber distribution for 50 Mbps and higher raised 5% to 9.8% from 

2013 to 2014; then again from 9.8% to 19.2% from 2014 to 2015; and again 

from 19.2% to 26.2% from 2015 to 2016; and 

• While the subscriber distribution shifted to higher speeds, all lower speed 

service tiers between 0 and 49 Mbps, with one exception137, decreased in 

percentage of subscriber distribution.  

79. The data is indisputable. Canadians are increasingly subscribing to higher and higher 

broadband service speeds. In this era, the importance of access to competitively relevant wholesale 

HSA service speeds is paramount. Unless the relief requested in the Application is granted, 

                                                 
136  Table 5.3.12 of the 2017 CMR. 
137  The distribution of subscribers at 30 to 49 Mbps went up slightly from 12.3% to 13.2%.  
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competitors and their customers will be deprived of wholesale access to these critical services 

speeds. 

2.11 State of FTTP Coverage 

80. In pace with increasing consumer demand for higher service speeds, FTTP coverage is 

extensive and growing at an accelerated rate.  

81. For example, Bell Canada Enterprises’ (“BCE”) 2018 Third Quarter Shareholder Report 

boasts that Bell’s fibre network is the most extensive in Canada, “…covering a total of more than 

9.5 millions homes and businesses in 7 provinces, including approximately 4.4 million locations 

served by direct FTTP connections at the end of Q3 2018, up from approximately 3.7 million at 

the end of 2017.”138 (Emphasis added). By contrast, in 2014, BCE reported 2.1 million homes 

passed by FTTP.139  

82. Further, the rate of FTTP deployment between 2017 and 2018 represents the most 

pronounced single year increase in the last four years.140  

83. Recently, BCE announced that Bell gained 77,000 Internet subscribers and earned more 

than 50 per cent of the revenue growth in that segment.141 Chief executive George Cope 

commented “That’s by far our largest quarter”.142  

84. The Commission’s Communications Monitoring Reports143 also provide revealing data. In 

2013, 2 million homes were passed by FTTP deployments. This figure grew to 2.8 million in 2014, 

3.3 million in 2015 and finally 4.76 million as of 2016. As of 2016, 8.6% of households subscribed 

to a retail FTTP broadband Internet service, which represents 32% of customers that subscribe to 

either a FTTN or FTTP Internet service.144  

                                                 
138  BCE 2018 Third Quarter Shareholder Report, at p.16. 
139  BCE 2014 Annual Report, at p.59. 
140  2.9 million homes passed in 2016 based on BCE 2016 Annual Report, at p.9 vs. 3.7 million homes passed in 2017 

based on BCE 2017 Annual Report, at p.7. 
141  “Bell posts strong subscriber gains, but pricing pressure threat looms over wireless industry” dated November 1 

2018, <https://business.financialpost.com/telecom/bell-posts-strong-subscriber-gains-but-threat-of-pricing-
pressure-looms-over-wireless-industry>. 

142  Ibid. 
143  2014, 2015, 2016, 2017 CRTC Communication Monitoring Reports, Figure 5.1.5. 
144  2017 CRTC Communications Monitoring Report, Figure 5.1.6. 
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85. In the context of this Application, the rapidly increasing FTTP coverage of Incumbents 

represents a massive competitive head-start over competitors that will worsen so long as the 

Transition Plan remains unworkable. The relief requested by CNOC is aimed at correcting the 

issues with the Transition Plan such that competitors and their customers can benefit from 

competitively relevant broadband platforms. Only then will competitors have the tools necessary 

to begin making ground on the considerable head-start enjoyed by the Incumbents. 

3.0 CRITERIA FOR A REVIEW AND VARY 

86. Pursuant to Section 62 of the Act, the Commission may, on application or its own motion, 

review and rescind or vary any decision that it has made or re-hear a matter before rendering a 

decision. Telecom Information Bulletin CRTC 2011-214145 (“TIB 2011-214”) sets out the criteria 

that the Commission applies to such review and vary applications as follows:  

In order for the Commission to exercise its discretion pursuant to section 62 of the Act, 
applicants must demonstrate that there is substantial doubt as to the correctness of the 
original decision, for example due to 

(i) an error in law or in fact; 

(ii) a fundamental change in circumstances or facts since the decision; 

(iii) a failure to consider a basic principle which had been raised in the original 
proceeding; or 

(iv) a new principle which has arisen as a result of the decision.146 

87. The Application applies the TIB 2011-214 criteria to TRP 2015-326 and TD 2016-379 as 

follows: 

(a) CNOC submits that there is substantial doubt as to the correctness of TRP 2015-

326 due to: 

(i) Errors of fact and a fundamental change of facts and circumstances relating 

to the Commission’s determinations regarding the appropriate geographic 

market definition and the duplicability of transport facilities; and 

                                                 
145  Revised guidelines for review and vary applications, Telecom Information Bulletin CRTC 2011-214 (“TIB 2011-

214”), 25 March 2011.  
146  Id., at para 5. 
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(ii) Fundamental changes of facts and circumstances that have rendered the 

Transition Plan unworkable. 

(b) CNOC submits that there is substantial doubt as to the correctness of TD 2016-379 

due to: 

(i) Fundamental changes of facts and circumstances that require a significantly 

reduced level of disaggregation for Bell disaggregated HSA services; and 

(ii) Fundamental changes of facts and circumstances that require port and fibre 

strand sharing functionality as a feature of all Incumbent disaggregated 

HSA offerings. 

88. All of the above-cited grounds for review and variance rely on fundamental changes of 

facts and circumstance. CNOC wishes to emphasize that the fundamental changes in facts and 

circumstances that are described in this Application could not have manifested within ninety days 

of the relevant decisions, which is the period during which an application to review, rescind or 

vary a decision of the Commission must be submitted pursuant to subsection 71(1) of the Rules.  

89. For instance, key information about the costs and timelines for deployment of 

disaggregated HSA services constitutes a fundamental change in circumstances and fact. This 

critical information was only made available years after TRP 2015-326 was issued and almost 

another twelve months after TD 2016-379 was released.  

90. For this reason, the primary criterion for a review and variance that is applied in this 

Application must necessarily look beyond a ninety-day horizon after the date of the relevant 

decision.  

91. The Application also argues that errors of fact raise substantial doubt as to the correctness 

of the Commission’s determinations regarding appropriate geographic market definitions and the 

duplicability of transport facilities. At the time when TRP 2015-326 was released, CNOC had 

concerns relating to the theory underpinning these elements of the regulatory policy. However, 

CNOC and its members committed to trying to make the wholesale wireline framework work 

notwithstanding these concerns.  
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92. Unfortunately, it is now clear that the problems with the theoretical foundations entrenched 

in the Commission’s geographic market and transport duplicability findings have now manifested 

as tangible barriers to accessing wholesale HSA services on FTTP technology and at speeds that 

will allow independent service providers to compete with Incumbents.147 Consequently, the 

resulting barriers constitute fundamental changes in facts and circumstance that can be traced back 

to errors of fact in the TRP 2015-326 determinations with respect to geographic market definitions 

and transport duplicability. These fundamental changes in circumstances and errors of fact, both 

individually and collectively, raise substantial doubt as to the correctness of the relevant 

Commission determinations in TRP 2015-326.   

4.0 THERE IS SUBSTANTIAL DOUBT AS TO THE CORRECTNESS OF TRP 2015-
326  

93. In this Section 4.0 of the Application, CNOC demonstrates substantial doubt as to the 

correctness of TRP 2015-326 for two reasons that are aligned with criteria for a review and 

variance.  

94. First, CNOC identifies errors in fact regarding TRP 2015-326 determinations concerning 

the applicable geographic market definition for wholesale HSA services and also the 

Commission’s analysis of transport duplicability in the context of applying the Essentiality Test. 

CNOC also emphasizes how these errors in fact have now manifested as barriers to accessing 

wholesale HSA services on FTTP technology and at speeds that will allow independent service 

providers to compete with Incumbents – a fundamental change in facts and circumstances since 

the release of TRP 2015-326.  

95. Second, CNOC makes the case that information that is now known about the costs and 

deployment timelines of disaggregated HSA service constitutes a fundamental change in facts and 

circumstances that raises substantial doubt as to the correctness of TRP 2015-326.   

                                                 
147  These barriers consist of a lack of transport supply throughout the Incumbent serving areas, as discussed below 

in Section 4.1.2. 
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4.1 Geographic market definition and transport duplicability 

4.1.1 Geographic Market Definition 

96. As summarized in Section 3.1 above, the Commission determined that the relevant 

geographic market for assessing wholesale HSA services was the Incumbent serving territory.148 

The Commission expressed that the need to balance administrative efficiency was factored into 

this conclusion.149 

97. The problem with this geographic market definition is that it does not accord with key 

factors that dictate the geographic market boundaries for disaggregated HSA services: the 

technical nature and supply conditions for disaggregated HSA services.  

98. The Commission took a broad approach to defining the relevant product market, which 

was stated to include “aggregated and disaggregated wholesale HSA services offered over various 

technologies, including DSL over copper or over a hybrid of copper and fibre (including FTTN), 

HFC cable, and FTTP access facilities.”150 The Commission justified this product market 

definition on the basis that: (1) all of these services collectively form part of a larger product 

market; (2) the services enable similar downstream retail services provided to end-users; (3) the 

services represent sufficiently close substitutes; and (4) end-users are unaware of the specific 

underlying wholesale service/facility that enables their retail service.151 

99. CNOC agrees that this product market definition is correct with the caveat that the 

Transition Plan artificially imposed differentiated product markets within the wholesale HSA 

service basket. Specifically, the Commission created a different product market for disaggregated 

HSA service by making this service the only option for access to FTTP access facilities and speeds 

over 100 Mbps.  

100. The Incumbent serving territory constitutes a valid geographic market for aggregated HSA 

services. However, a much more granular geographic market is required to assess the prevailing 

market conditions for disaggregated HSA service appropriately. Consider the following scenario: 

if the objective of the buyer (here a wholesale customer) is to purchase disaggregated HSA service 

                                                 
148  TRP 2015-326, at para 116. 
149  Ibid. 
150  TRP 2015-326, at para 114. 
151  Id., at para 114.  



 

41 
 

to reach a particular retail end-user, the choice of suppliers is strictly limited to either the ILEC 

CO or the overlapping Cable Carrier head-end that serve the targeted retail end-user on a geo-

restricted basis (for the purposes of this example, we can refer to this serving CO or Cable Carrier 

head-end as the “home-POI”).  

101. From a substitutability point of view, if the wholesale customer is dissatisfied by a price 

increase at a Bell CO, its only alternate option to reach the targeted retail end-user is to switch to 

disaggregated HSA services provisioned via the Cable head-end that serves the same area152  – 

there are no other options for substitution from a geo-technical perspective.  

102. For example, assume that a buyer wants to serve an end-user in Cornwall. The buyer’s only 

supply option to serve this end-user is disaggregated HSA service obtained at the Cornwall CO or 

the Cable Carrier head-end that serves Cornwall. There are no other substitutes. In other words, 

the buyer cannot hope to serve an end-user in Cornwall via a Toronto CO or Cable Carrier head-

end. The buyer could not even avail itself of disaggregated HSA service obtained from a CO or 

head-end serving Summerstown, which is the closest neighboring town to Cornwall.  

103. By contrast, under the aggregated HSA model, the wholesale customer faces no geo-

technical restrictions for reaching targeted end-users. The wholesale customer can immediately 

serve any targeted retail end-user throughout the Incumbent serving territory simply by 

interconnecting at a single Bell CO or Cable Carrier head-end. Although this dynamic might justify 

a broader geographic market for aggregated HSA services specifically, the Commission broadly 

defined the relevant product market to include both aggregated and disaggregated HSA services. 

Consequently, CNOC submits, with support of the Ware Report,153 that the relevant geographic 

market for wholesale HSA services must reflect the smaller boundary inherent to the nature of 

disaggregated HSA service. More specifically, and as recommended in the Ware Report,154 CNOC 

submits that the relevant geographic market for wholesale HSA services must be the coverage 

zone of the POI or two overlapping POIs from which a retail end-user can be served (i.e., the 

home-POI coverage area).  

                                                 
152  The converse of this example is also true in the sense that a wholesale customer responding to a price increase of 

disaggregated HSA at a Cable Carrier head-end would only have a Bell CO as a substitute to serve the targeted 
end-user. 

153  Ware Report, at para 13. 
154  Ibid. 



 

42 
 

104. Accordingly, TRP 2015-326 reflects an error in fact with respect to the application of the 

geographic market definition to the technical nature and supply conditions for disaggregated HSA 

services.  

105. This error in fact raises substantial doubt as to the correctness of TRP 2015-326 as the 

relevant market definition was the very first assessment made by the Commission when 

determining whether a wholesale HSA service should continue to be mandated.155 The 

Commission’s conclusion on the relevant geographic market drives the application of the 

Essentiality Test and the Commission’s broader analysis of the regulatory framework.  

106. The geographic market adopted in TRP 2015-326 is so overly broad that it is incapable of 

detecting localized differences in market conditions that determine whether economically efficient 

entry via disaggregated HSA services is possible. For example, transport supply conditions vary 

considerably from one POI to another. Indeed, as demonstrated in the subsequent section, a lack 

of transport supply throughout Incumbent serving areas constitutes a significant barrier to entry 

via disaggregated HSA services. Only the geographic market definition proposed in this section of 

the Application can accurately factor these localized market conditions. 

107. Local market conditions, such as transport supply, must be considered at the front end of 

the Commission’s analysis of wholesale HSA services. Otherwise, aspects of the regulatory 

framework are prone to fall out of sync with market realities.  

108. This is precisely what has come to pass with respect to the Transition Plan. While the 

broad-lens economic analysis in TRP 2015-326 foresaw a smooth transition to disaggregated HSA 

services, local market conditions combined with the cost and deployment timelines for 

disaggregated HSA services reveal that in reality, the Transition Plan is unworkable. Worse yet, 

the Transition Plan will strand competitors and their customers on legacy platforms and at service 

speeds limited to 100 Mbps.  

109. In sum, the errors in fact described above have manifested in the form of barriers that 

contribute to the current unworkable state of the Transition Plan. The unworkable state of the 

                                                 
155  TRP 2015-326, at paras 114-117.  



 

43 
 

Transition Plan constitutes a fundamental change in facts and circumstances that raises substantial 

doubt as to the correctness of TRP 2015-326.  

110. The relief set out in section 6.0 of the Application is informed by CNOC’s proposed 

geographic market definition. Altogether, this relief is intended to ensure that competitors have the 

opportunity and incentive to transition to disaggregated HSA services where local market 

conditions dictate that it is economically efficient to do so, while also ensuring adequate access to 

wholesale HSA services where it is not yet economically efficient to deploy disaggregated HSA 

services (note: the underlined content indicates considerations that stem from the more granular 

market definition that should be applied to wholesale HSA services). 

4.1.2 Transport Duplicability 

111. The Commission’s economic rationale for disaggregated HSA is anchored on a finding that 

transport is duplicable.156 The Commission referred back to findings from its previous review of 

the wireline framework in TD 2008-17157, which forbore transport facilities on a national basis.158 

In that decision, the Commission determined that transport components were duplicable based on 

evidence of a high incidence of competitor self-supply or alternative supply of fibre-based 

transport facilities.159 Several years later, in TRP 2015-326, the Commission determined that the 

transport component of wholesale HSA services remains generally duplicable in all incumbent 

carrier serving regions from an economic, technical and implementation perspective”160 (emphasis 

added).  

112. While it is true that transport segments have indeed been successfully duplicated and other 

segments may still be economically duplicated in certain densely populated markets, some 

segments cannot be economically duplicated for a variety of reasons including: (1) the location of 

the POI is too remote; (2) the distance between the POI and neighbouring interconnection points 

or fibre facilities is too great; (3) the density of the customer base served by the POI cannot support 

                                                 
156  TRP 2015-326, at para 135.  
157  Revised regulatory framework for wholesale services and definition of essential service, Telecom Decision CRTC 

2008-17, 3 March 2008 [“TD 2018-17”].  
158  As noted in para 149 of TRP 2015-326.  
159  TRP 2015-326, at para 132.  
160  Id., at para 135.  
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a positive business case for the deployment of transport facilities; and (4) there may not be a 

secondary market to sell excess transport capacity to other service providers.  

113. Where one or more of the above-cited conditions exist at a POI, there will likely be very 

limited supply options for access to transport facilities. Given the prevalence of these conditions, 

there are undoubtedly too few supply options to ensure a competitive market for the supply of 

transport facilities throughout Incumbent serving regions or even a much smaller coverage area.  

114. On the matter of the Commission’s transport duplicability findings, the Ware Report 

concludes:161 

“Depending on various factors, only one or two transport providers might be present at a 
given POI. This suggests that under the fully disaggregated model most competitors’ 
connections to a local central office or cable head end would be made with a seller who 
was exercising market power, in many cases a monopolist. This would be a perverse 
outcome of the disaggregated HSA model, which was surely intended to encourage more 
competition rather than less.” (Footnotes omitted) 

115. CNOC therefore submits that the Commission made an error in fact by indiscriminately 

treating the transport component as the same throughout the serving areas of the Incumbents with 

respect to the practicality and feasibility of duplication – independent of the number, location and 

size of the central offices and head-ends throughout this vast region. Further, this error in fact 

raises substantial doubt as to the correctness of TRP 2015-326. 

116. There is also substantial doubt as to the correctness of the Commission’s assessment of 

transport duplicability due to fundamental changes of facts and circumstances consisting of new 

information about the number of POIs at which transport facilities would need to be duplicable in 

order to establish coverage throughout Incumbent serving areas. 

117. It is now known that transport facilities would have to be duplicable at 1016 Bell COs or 

the combined 149 Cable Carrier head-ends just in Ontario and Quebec in order to serve a customer 

base throughout the incumbent carrier serving region. This scale of duplication is simply not 

practical or feasible, especially in the case of Bell, not for a “reasonably efficient”162 competitive 

provider of telecommunications services, not for would-be transport service providers and not for 

                                                 
161  Ware Report, at para 50.  
162  This being the standard for assessing duplicability pursuant to TRP 2015-326, at para 44. 
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both of these potential sources of alternate transport supply combined. Accordingly, in light of 

these facts and circumstances, there is substantial doubt as to the correctness of the Commission’s 

assessment of transport duplicability. 

118. TRP 2015-326 confirms that transport facilities are generally duplicable from an economic, 

technical and implementation perspective, but then goes on to declare that the market conditions 

associated with the provision of appropriate transport facilities will be assessed during the 

forbearance process.163 In doing so, the Commission correctly recognizes that in areas where 

disaggregated wholesale HSA service has been implemented, there may nonetheless be an absence 

of competitive transport supply conditions to justify phase-out of overlapping aggregated HSA 

services in those areas.  

119. However, by building in this check on local transport conditions at the back-end of the 

wholesale services framework rather than upfront, the Commission has inadvertently created 

significant barriers to entry in the Transition Plan itself. So long as the Transition Plan remains 

unworkable, competitors will be unable to access disaggregated HSA services on an economically 

efficient basis. By extension, competitors and their customers will be stranded on legacy wholesale 

HSA service platforms at speeds that tap out at 100 Mbps. 

120. As an aside, it is worth noting that the effect of exposing the previously bundled transport 

component of wholesale HSA services to market forces should be viewed through the lens of 

subsection 34(3) of the Act. Effectively, the Commission decided to refrain from exercising its 

powers to mandate the transport component, which prompts the subsection 34(3) inquiry of 

whether, as a question of fact, refraining would be likely to impair unduly the establishment or 

continuance of a competitive market for wholesale HSA services. In the context of the unworkable 

Transition Plan, CNOC submits that the answer is unquestionably in the affirmative. The lack of 

access to transport constitutes a barrier to accessing disaggregated HSA services, which, in turn, 

strands competitors on legacy platforms and at service speeds that are becoming progressively 

irrelevant from a competitive standpoint. As such, by exposing the transport component to market 

forces without assessing transport duplicability based on actual localized market conditions, TRP 

                                                 
163  Id., at para 156.  
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2015-326 impairs unduly the establishment or continuance of a competitive market for 

downstream retail telecommunications services.  

121. The relief recommended in this Application ensures that the regulatory framework 

facilitates economically efficient entry. This means entry via disaggregated HSA services in 

markets where transport facilities are truly practically and feasibly duplicable from the perspective 

of a reasonably efficient competitor. Where such conditions do not exist, the regulatory framework 

must ensure that competitors and their customers are not stranded on legacy platforms and at 

speeds that will not allow them to compete in downstream retail markets that exhibit demand for 

increasingly high service speeds. 

4.2 Disaggregated HSA Supply Conditions: Costs and Deployment Timelines  

122. Current supply conditions for disaggregated HSA services constitute fundamental changes 

in fact and circumstance which raise substantial doubt as to the correctness of the Transition Plan, 

as established in TRP 2015-326.  

123. The relevant supply conditions consist of the costs and deployment timelines for 

disaggregated HSA services. As will be shown in the sections that follow, information is now 

available that proves the extent to which prohibitive costs and prolonged deployment timelines 

represent significant barriers that contribute to the unworkable state of the Transition Plan. As 

emphasized throughout the Application, an unworkable Transition Plan ensures that competitors 

and their customers will be stranded on legacy wholesale HSA platforms at speeds that cannot 

exceed 100 Mbps. This outcome will substantially lessen and prevent competition in downstream 

retail markets for telecommunications services, to the detriment of Canadian consumers of those 

services.  

4.2.1 Disaggregated HSA is Cost Prohibitive 

A. Disaggregated HSA Service Costs 

124. The disaggregated HSA model requires that wholesale customers interconnect at several 

POI locations to establish the same retail geographic coverage area that can be served via 

interconnection at a single POI (i.e., CO or cable head-end) under the aggregated HSA model. On 

that basis and in Ontario and Quebec, competitive service providers must interconnect at between 
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149 head-ends to serve throughout the combined footprints of the Cable Carriers, and at 1016 COs 

to serve throughout Bell Canada’s footprint.  

125. The costs for disaggregated HSA at a single CO or cable head-end are substantial. There 

are two cost scenarios for Bell’s disaggregated HSA services and one scenario for Cable Carrier 

disaggregated HSA services. Each scenario is addressed in turn, below. CNOC has also listed 

monthly recurring costs associated with each interconnection scenario.  

126. Attachment 2 to the Application includes a schedule outlining additional details that inform 

the cost estimates included in this Section.  

127. Every scenario discussed in this section reflects prohibitive costs that contribute to the 

barriers that render the Transition Plan unworkable. With the drastic CBB rate reductions for 

aggregated HSA service approved on an interim basis in TO 2016-396, the CBB cost savings of 

disaggregated HSA service do not even come close to offsetting the staggering costs inherent in 

this model. 

128. In particular, the costs of the Bell configurations are exorbitant. Comparatively, the lesser 

level of disaggregation inherent in the Cable Carrier configurations results in lower albeit still 

prohibitive costs.  

129. To be clear, CNOC is not suggesting that disaggregated HSA is an unsalvageable model. 

The problems faced by the industry are rooted in the Transition Plan – not in the concept of a 

disaggregated HSA service. The Transition Plan (which can only succeed subject to the availability 

of a new and reasonable mid-level of disaggregation, which is also, therefore, part of the CNOC 

proposal in this Application) is therefore the focus of the relief requested in the Application. By 

granting that relief, the Commission will ensure that competitors have an opportunity and incentive 

to transition to disaggregated HSA services where it is economically efficient to do so. In areas 

where disaggregated HSA entry is not yet economically efficient, competitors must not be 

deprived of wholesale HSA services that allow them to compete in downstream retail markets on 

broadband platforms and service speeds that are competitively relevant. 

130. Bell Disaggregated HSA Service Via Co-location. The costs to interconnect via co-

location at a single CO for the purpose of obtaining Bell’s disaggregated HSA service is between 

$80,000 and $229,000. These figures are comprised of tariffed charges payable to Bell including 
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Make-Ready Charges164, Enablement Charges165, Co-location build costs166 and CBB Order 

Service Charges167. These costs also include additional non-tariffed costs comprised of leased fibre 

from the CO to the wholesale customer’s single point of presence (“POP”) for its network (note: 

as explained in Section 5.1.2 above, transport supply may not be available at the CO). Unlike Bell 

disaggregated HSA service via outside meet-me point, co-location does not require the build-out 

of a POP for each CO.  

131. Recurring costs associated with co-location would be between $3,500 and $12,500 per CO 

per month.  

132. Under this scenario, the one-time cost to interconnect at 1016 COs would be $81,280,000 

to $232,664,000 with recurring costs in the range of $3,556,000 to $12,700,000 per month! 

133. There are additional cost considerations related to the options available to a competitor to 

access transport from its co-location. One such consideration relates to the application of the 

primary purpose rule, which is intended to ensure that competitors who co-locate with ILECs do 

so to primarily interconnect with the ILEC services and facilities.168 Due to the manner in which 

this rule has been applied to date, a wholesale customer co-located in a CO may not be able to 

make use of competitive transport supply available from another party co-located in the same CO.  

In these circumstances, the wholesale customer would need to build fibre to a POP outside of the 

CO and interconnect with the party offering competitive transport supply at that location.  

134. It may be possible for a wholesale customer co-located in a CO to avoid these costs if 

competitive transport supply is available outside the CO and the third-party transport supplier 

permits interconnection to such competitive transport supply outside the CO. However, this will 

not be the case where competitive transport supply is available only from a party that is also co-

located in the CO.  

                                                 
164  Bell Access Services Tariff, CRTC 7516, Item 151, 4.(d).(1). 
165  Id., Item 151, 4.(d).(2). 
166  Id., Item 110., 4. 
167  Id., Item 151, 5.(f). 
168  As established in Co-location, Telecom Decision CRTC 97-15, 16 June 1997 and reaffirmed in Canadian Network 

Operators Consortium Inc. – Application to review and vary Telecom Decision 2012-209 regarding the co-
location rule, Telecom Decision CRTC 2013-100, 1 March 2013, at para 12. 
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135. This is an important qualification because the cost to deploy a POP is very substantial, 

ranging from $75,000 and $175,000 with an additional $1,500 and $2,000 in monthly recurring 

costs. Therefore, co-location becomes dramatically more expensive in disaggregated HSA 

deployment scenarios involving third-party transport.  

136. Bell Disaggregated HSA Service Via Outside-meet-me-point. The fibre that connects to 

an outside-meet-me-point must have another end that connects to suitable facilities. In most cases, 

this means that the wholesale customer will need to bring back the other end of the fibre to a POP. 

As quantified above, the costs to deploy a POP are very substantial, especially when compared to 

the other cost components of the outside-meet-me-point interconnection option (itemized below).  

137. The extent of costs for interconnection via outside-meet-me-point is therefore largely 

driven by the number of POPs that a competitor must build in order to utilize this interconnection 

option. A full-scale disaggregated HSA deployment in Bell’s serving territory using the outside-

meet-me-point option exclusively would require POP builds at a very significant number of COs.  

138. In certain cases, the wholesale customer might have opportunities to benefit from certain 

efficiencies. CNOC has identified four such cases. First, a wholesale customer might leverage a 

pre-existing POP that it previously deployed (for some other purpose) in proximity to a CO. 

Second, in a few very dense metropolitan areas with several COs in close proximity to one another, 

there may be an opportunity to leverage a fewer number of POPs, each connected to multiple COs. 

However, this opportunity is largely dictated by the equipment included in Bell’s COs.169 Third, 

if the port and fibre strand sharing functionality requested by CNOC is implemented, wholesale 

customers will have an opportunity to share POPs and their associated costs. Fourth and finally, 

other service providers (e.g., transport providers) may have established POPs in proximity to the 

CO with excess capacity that the providers are willing to sell to a wholesale customer looking to 

connect the other end of its fibre at the outside-meet-me-point.  

139. It bears emphasizing that all of the above exceptions are only likely to occur in a limited 

number of cases that are unique to each wholesale customer. Putting aside these variables, which 

cannot be factored in a straightforward cost-analysis, it is useful to quantify the range of costs that 

can be expected assuming that POPs are needed to interconnect at all COs. 

                                                 
169  In particular, the power of the fibre optics equipment and the corresponding distance of the laser.  
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140. Costs for outside-meet-me-point interconnection at a single CO are between $145,500 and 

$372,500. These figures are comprised of tariffed charges payable to Bell including Make-Ready 

Charges170, Enablement Charges171, CBB Order Service Charges172, Meet-me-point Application 

Charges173 and Meet-me-point Charges174. As noted above, these costs also include additional 

non-tariffed costs comprised of establishing a POP and obtaining leased fibre from the CO to the 

wholesale customer’s POP (note: as explained in Section 5.1.2 above, transport supply may not be 

available at the CO). 

141. Recurring costs per outside-meet-me-point interconnection would be between $4,000 and 

$12,000 per CO per month.  

142. Under this scenario, the one-time cost to interconnect at 1016 COs would be $147,828,000 

to $378,460,000 with recurring costs in the range of $4,064,000 to $12,192,000 per month. 

143. It may seem surprising that the cost range for the outside-meet-me-point scenario is greater 

than the cost of the co-location scenario. That is because the entire justification of a meet-me-point 

configuration is to provide competitive service providers with an interconnection option that is 

significantly less costly than co-location. Indeed, the Commission concluded that the outside meet-

me-point is cheaper for competitors than co-location option over one, three and five-year 

periods.175 However, after further network analysis, it is clear that configurations involving meet-

me-points will require competitors to build POPs near most outside-meet-me-points. This entails 

significant costs that completely offset upfront tariff savings of the outside-meet-me-point option 

compared to co-location. This surprising outcome is attributable to the need to establish POPs at a 

substantial number of COs. This consideration was not factored in TD 2017-459 and only became 

apparent to CNOC after further network analysis.  

144. Although outside-meet-me-points do not provide the cost savings that the industry and 

Commission had hoped for, this interconnection option remains beneficial in situations where they 

can be leveraged to generate the situational efficiencies described above. In light of these 

                                                 
170  Id., Item 151, 4.(d).(1). 
171  Id., Item 151, 4.(d).(2). 
172  Id., Item 151, 5.(f). 
173  Id., Item 152, 4.(a). 
174  Id., Item 152, 4.(c). 
175  TD 2017-459, at para 22.  
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significant on-going benefits of outside-meet-me-points, CNOC continues to support the 

continued availability of this interconnection option. 

145. Cable Carrier Disaggregated HSA Service. The costs to interconnect at a single Cable 

Carrier head-end for the purpose of obtaining disaggregated HSA service is between $90,500 to 

$205,500. These figures are comprised of tariffed charges payable to the Cable Carrier176 including 

the POI Entrance Fee, POI Configuration Fee, ISP Registration and the Initial Report Fee. These 

costs also include additional non-tariffed costs comprised of establishing a point of presence and 

obtaining leased fibre from the head-end to the wholesale customer’s POP (note: as explained in 

Section 5.1.2 above, transport supply may not be available at the CO). As is the case with Bell 

disaggregated HSA, Cable Carrier disaggregated HSA requires a wholesale customer POP near 

every Cable Carrier meet-me-point. Colocation is not available from Cable Carriers. 

146. Recurring costs are between $4,000 and $12,000 per head-end per month.  

147. Under this scenario: 

• The one-time cost to interconnect at 36 Rogers head-ends would be $3,258,000 

to $7,398,000 with recurring costs in the range of $144,000 to $432,000 per 

month. 

• The one-time cost to interconnect at 60 Cogeco head-ends would be $5,430,000 

to $12,330,000 with recurring costs in the range of $240,000 to $720,000 per 

month. 

• The one-time cost to interconnect at 53 Videotron head-ends would be 

$4,796,500 to $10,891,500 with recurring costs in the range of $212,000 to 

$636,000 per month. 

                                                 
176  All tariffed costs are set out in the respective tariffs of the Cable Carriers: Rogers Access Services Tariff CRTC 

21530, Part G, Item 703, Section 1, 1.15; Cogeco TPIA Tariff CRTC 26400, Item 103, Section 1, 1.2; Videotron 
TPIA Tariff CRTC 26950, Item 201, Section 7. 
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B. Aggregated HSA Costs 

148. The above-listed costs to deploy disaggregated HSA throughout an Incumbent’s serving 

area are alarming. However, the true gravity of the matter is not evident until these figures are 

compared with the costs of aggregated HSA services, which are set out below. 

149. Bell Aggregated HSA Service. The costs to obtain Bell’s aggregated HSA service is 

between $16,500 and $31,500. These figures are comprised of tariffed charges payable to Bell 

including177 an activation fee, domain path mapping, gateway mapping administration, AHSSPI 

and CBB Order Service Charges. These costs also include additional non-tariffed costs comprised 

of leased fibre from the CO to the wholesale customer’s single POP for its network (note: as 

explained in Section 5.1.2 above, transport supply may not be available at the CO).  

150. A single POP is necessary for aggregated HSA, at a cost of between $75,000 and $175,000, 

with recurring costs between $1,500 and $2,000. 

151. Recurring costs associated with Bell aggregated HSA are between $2,500 and $10,000 per 

month.  

152. Under aggregated HSA, wholesale customers do not need to interconnect at more than one 

POI. In other words, the one-time and recurring costs just quantified are the bottom line.  

153. Cable Carrier Aggregated HSA Service. The costs to interconnect at a single Cable 

Carrier head-end for the purpose of obtaining aggregated HSA service is between $15,500 to 

$30,500. These figures are comprised of tariffed charges payable to the Cable Carrier178 including 

the POI Entrance Fee, POI Configuration Fee, ISP Registration and the Initial Report Fee. These 

costs also include additional non-tariffed costs comprised of obtaining leased fibre from the head-

end to the wholesale customer’s single POP for its network (note: as explained in Section 5.1.2 

above, transport supply may not be available at the CO). 

                                                 
177  Bell Access Services Tariff CRTC 6716 Item 5410, Section 4, sets out the rates for Gateway Access Service 

(“GAS”); Bell Access Services Tariff CRTC 6716 Item 5440, Section 4, sets out the rates for Gateway Access 
Service - FTTN (“GAS-FTTN”); 

178  All tariffed costs are set out in the respective tariffs of the Cable Carriers: Rogers Access Services Tariff CRTC 
21530, Part G, Item 703, Section 1, 1.15; Cogeco TPIA Tariff CRTC 26400, Item 103, Section 1, 1.2; Videotron 
TPIA Tariff CRTC 26950, Item 201, Section 7. 
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154. A single POP is necessary for aggregated HSA, at a cost of between $75,000 and $175,000, 

with recurring costs between $1,500 and $2,000. 

155. Recurring costs associated with aggregated HSA are between $2,500 and $10,000 per 

head-end.  

156. Again, under aggregated HSA, wholesale customers do not need to interconnect at more 

than one POI. In other words, the one-time and recurring costs just cited are the bottom line.  

C. Costs of Disaggregated HSA are Not Offset by CBB Savings 

157. It should be readily apparent that the costs of transitioning to disaggregated HSA on a 

Cable Carrier platform is very substantial whereas the cost to do so on Bell’s disaggregated 

configuration is simply unfathomable for any size of competitive service provider. The above-

cited figures do not even include the cost of capital and other substantial costs that would need to 

be incurred by the wholesale customer.179  

158. One of the principal justifications cited by the Commission for moving to a disaggregated 

HSA model is to cut out “…the high cost incurred by competitors when transporting large amounts 

of traffic over incumbent carriers’ facilities.”180 As further noted by the Commission, “These costs 

are expected to exacerbate as consumption increases over time, given that a competitor must pay 

for all of its data traffic to be routed back to a central point of aggregation, no matter how far away 

a subscriber is located.”181 

159. These Commission pronouncements are important. It is absolutely correct that at the time 

of the proceeding leading to TRP 2015-326, competitors faced very high CBB charges associated 

with aggregated HSA services. In fact, the state of CBB rates during this time was one of the 

greatest threats to the continued survival of competitors relying on aggregated HSA services. 

However, this threat was not at all a by-product of the aggregated HSA model. The problem was 

purely a result of rates that were not cost based and therefore not just and reasonable. CNOC 

                                                 
179  For instance, equipment costs. 
180  TRP 2015-326, at para 145.  
181  Ibid. 
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argued this very point back in 2013 and 2014 throughout the proceeding leading to TRP 2015-

326.182 

160. As recounted in Section 2.4, the Commission ultimately confirmed that CBB rates were 

highly inflated in TO 2016-396.183 In this decision, the Commission adjusted proposed CBB rates 

of the Incumbents that were not prima facie based on reasonable costs.184 These adjustments 

ranged from between 36% and 85% reductions to Incumbent CBB rates.  

161. The very substantial adjustments to CBB rates constitute a key dimension of the 

fundamental change in circumstances regarding disaggregated HSA supply conditions raising 

substantial doubt as to the correctness of TRP 2015-326.  

162. The takeaway here is that even though the Commission has yet to set final rates, the CBB 

justification anchoring the policy shift to a disaggregated HSA model is not at all what it appeared 

to be at the time of TRP 2015-326. Based on the current market share distribution for competitive 

service providers,185 it is abundantly clear that the staggering costs of Bell’s disaggregated HSA 

configuration will never be offset by lower CBB rates applicable under disaggregated HSA.  

163. Quite simply, competitive service providers could never hope to generate $81,280,000 to 

$232,664,000 of CBB savings to offset the equivalent $81,280,000 to $232,664,000186 in one-time 

costs of deploying disaggregated HSA throughout Bell’s serving area in Ontario and Quebec, 

leaving aside the $4,064,000 to $12,192,000 in recurring monthly charges associated with 

disaggregated HSA. Instead, costs would overwhelmingly eclipse the modest CBB savings offered 

by Bell’s disaggregated HSA platform and run competitors out of business in short order.  

164. The prospect of deploying disaggregated HSA throughout Bell’s serving area becomes 

even more improbable when considering that Bell’s tariffed monthly FTTP access charge to 

wholesale customers is $121.79, which is $46.84 higher than Bell’s promotional rate for the retail 

equivalent 1 Gbps / 750 Mbps or $21.84 higher than the non-discounted rate for that service. This 

                                                 
182  See CNOC final argument dated 19 December 2014 in the proceeding leading to TRP 2015-326, at Section 5.1; 

See also oral hearing transcript from 25 November 2014, at paras 1762 to 1805. 
183  As summarized in Section 2.4 of the Application. 
184  TO 2016-396, at para 19.  
185  Non-incumbent providers account for 11.9% of residential Internet access service revenues, as set out 2017 CMR 

at Table 5.3.2; This market share is distributed amongst a substantial proportion of the more than 550 companies 
registered as telecommunications service providers.   

186  This being the co-location scenario, which is cheaper than the outside-meet-me-point interconnection scenario.  
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leaves no margin for competition over Bell’s FTTP access facilities, which wholesale customers 

can only access via Bell’s disaggregated HSA service. Additionally, there is no guarantee that final 

rates will be lower than interim rates. This further drives home the point that there can be no 

positive business case whatsoever for transitioning to disaggregated HSA over Bell’s 

configuration, even under a long-term horizon. 

165. Although the problem is less severe in the case of Cogeco, Rogers and Videotron than in 

the case of Bell, it is also present in those cases. 

D. Competitors Should Not Be Forced to Forgo Customers Due to an Unworkable 
Transition Plan 

166. As a counter-point, one might argue that a competitive service provider could choose to 

deploy disaggregated HSA at a small subset of Incumbent POIs in Ontario and Quebec. This 

approach might seem particularly relevant for the Bell configuration featuring 1016 POIs.  

167. Effectively, this strategy would have the competitive service provider exclusively deploy 

at COs which serve the highest number of existing (i.e. under the aggregated HSA framework) and 

potential customers. The competitive service provider would then ultimately lose any existing 

customers in areas served by COs where there is a weaker case for disaggregated HSA 

deployment.187 In doing so, the competitor would also forgo the opportunity to compete for new 

customers in those areas.188  

168. This idea is at odds with the fundamental purpose of the wholesale services framework, 

which is to facilitate competition and choice of providers, services and price throughout as much 

of Canada as possible. No Canadian customer should be stranded simply because it happens to 

reside in a low-density area that is a particularly weak candidate for disaggregated HSA 

deployment.  

                                                 
187  This would ultimately occur when aggregated HSA service is phased out in the area in question, pursuant to the 

Commission’s direction in TRP 2015-326. Until the conditions for phase-out manifest, it is important to recognize 
that aggregated HSA services in these areas will be subject to a 100 Mbps speed cap and no service will be 
available over FTTP facilities. These are factors that severely limit the potential for wholesale-based competition.  

188  See above footnote.  
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E.  The Cost of Disaggregated HSA in an Industry that is Subject to Regulatory 
Uncertainty 

169. As demonstrated throughout this section, the costs of disaggregated HSA service are 

staggering. An additional layer of complexity that makes these massive costs even more daunting 

is the effect of regulatory uncertainty in this industry.  

170. The Commission reviews its regulatory framework for wireline services roughly every five 

years. The Commission also periodically reviews the status of regulated services, issues 

forbearance orders and changes policies that have a significant impact on the telecommunications 

industry and Canada’s retail Internet services markets specifically. This degree of uncertainty 

makes it very difficult for a rational investor to justify investments in the tens and hundreds of 

millions of dollars if one year to the next, the regulatory framework changes in a manner that could 

completely erase the value of these investments in the short and long term.  

171. For instance, the Commission could adopt another wholesale HSA model or forbear from 

the continued regulation of a critical component to the disaggregated HSA configuration (e.g. 

colocation or the outside-meet-me-point). As a consequence, investments in disaggregated HSA 

deployment could be lost or devalued substantially. 

172. It is understood that there will always be a degree of investment risk in a regulated industry 

for Incumbents and competitors alike. However, from the perspective of competitive service 

providers, the price tag and risk of disaggregated HSA deployment are proportionately so high as 

to constitute very considerable barriers that contribute to an unworkable Transition Plan. Unlike 

Incumbents, competitors do not have access to the very significant amounts of capital required to 

mitigate comfortably regulatory risks of this scale.  

F. Conclusion: Disaggregated HSA Costs 

173. In summary, the costs of disaggregated HSA constitute a major problem within the 

Transition Plan. The Transition Plan requires a province-wide shift to disaggregated HSA services 

despite massive and prohibitive up-front costs that render this objective impossible. Furthermore, 

the Transition Plan penalizes competitors for failing to follow-through with the unworkable 

transition expectations by limiting access to FTTP access facilities and speeds above 100 Mbps. 
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174. From this perspective, CNOC submits that the new information about the quantum of 

disaggregated HSA costs constitutes a fundamental change in fact and circumstances that raise 

substantial doubt as to the correctness of TRP 2015-326.  

4.2.2 Timelines for Transition to Disaggregated HSA Service  

175. Just as the costs of disaggregated HSA services constitute a barrier that contributes to an 

unworkable Transition Plan, so to do the timelines that competitors can expect for disaggregated 

HSA service deployment.  

176. This section outlines estimates of projected disaggregated HSA deployment timelines. As 

will be evident, even the most aggressive deployment strategies can be measured in multiple years, 

decades and in one case, even in centuries. The implication is that even if there were a size of 

competitor with access to capital that could take on the astronomic costs of a full-scale 

disaggregated HSA transition over 149 POIs (in the case of the Cable Carriers’ combined serving 

areas) or 1016 COs (in the case of Bell’s serving area), the likes of which does not exist, the 

minimum transition timelines for deployment would still render the Transition Plan unworkable. 

Effectively, the competitor would be deprived of FTTP access and speeds above 100 Mbps in all 

areas that find themselves in the long and slow-moving queue for disaggregated HSA deployment.   

177. From this perspective, CNOC submits that the new information regarding disaggregated 

HSA deployment timelines consists of a fundamental change in fact and circumstances that raises 

substantial doubt as to the correctness of TRP 2015-326.  

178. To produce these deployment timeline estimates, CNOC referred to models that ran 

aggressive schedules for disaggregated HSA deployment. Details about these models are set out 

in Attachment 2 of the Application. 

179. The models utilized by CNOC assumed that the competitive service provider would initiate 

disaggregated HSA deployment at a POI every two weeks. Over the course of time, this leads up 

to simultaneous disaggregated HSA deployment work at 30 POIs. It should be emphasized the 

resource burden generated by this scale of deployment would overwhelm the capacity of virtually 

all competitive service providers in today’s markets. Nevertheless, at this pace, the timelines for 

disaggregated HSA deployment are approximately the following: 
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• 43 years to deploy to 1016 Bell COs; 

• 3.2 years to deploy to 60 Cogeco head-ends; 

• 2.2 years to deploy to 36 Rogers head-ends; 

• 2.9 years to deploy to 53 Videotron head-ends 

180. To make matters worse, Bell’s disaggregated HSA tariff includes a provision that allows 

Bell to delay applications for disaggregated HSA service from competitors if Bell has two ongoing 

projects in COs in that province.189 This would prolong the timeline for deployment by orders of 

magnitude. Given that this calculation depends on unknown variables such as the number of 

applications from other service providers, it is impossible to determine just how long it would take 

to complete a full disaggregated HSA build with Bell. However, just to put this in perspective, if 

one were to apply a much more flexible constraint that limits the amount of concurrent 

disaggregated HSA builds to two COs per wholesale customer, we can predict that it would take 

255 years to complete a disaggregated build to all central offices within Bell’s Ontario and Quebec 

footprint.  

5.0 THERE IS SUBSTANTIAL DOUBT AS TO THE CORRECTNESS OF TD 2016-
379 

181. In this Section 5.0 of the Application, CNOC demonstrates substantial doubt as to the 

correctness of TD 2016-379 for two reasons that are aligned with criteria for a review and variance.  

182. First, CNOC makes the case that new information regarding the costs and deployment 

timelines associated with Bell’s fully disaggregated HSA configuration raise substantial doubt as 

to the correctness of the Commission’s decision in TD 2016-379 not to provide an additional 

configuration for Bell that features a lower level of disaggregation.  

183. Second, CNOC makes the case that the new information regarding the costs and 

deployment timelines associated with all Incumbent disaggregated HSA configurations raises 

substantial doubt as to the correctness of the Commission’s decision in TD 2016-379 not to include 

port and fibre functionality as a feature of all Incumbent disaggregated HSA offerings. 

                                                 
189  Bell Access Tariffs, CRTC 7516, Item 151, Section 3(g). 
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5.1 Lower Level of Disaggregation on the Bell Network, and possibly the networks of 
Cogeco, Rogers and Videotron 

184. As summarized in Section 2.2, the Commission approved Bell’s fully disaggregated HSA 

configuration in TD 2016-379.190 This configuration, featuring 1016 COs was approved on the 

basis that it included an access component and a local interface, but not a transport component.191 

The Commission came to this determination having reviewed alternate proposals, including a 

proposal by Allstream advocating for a lesser disaggregation at the LIR-level.192  

185. CNOC does not dispute that at the time of TD 2016-379, this determination accurately 

reflected the intent of TRP 2015-326. In fact, in the proceeding leading up to TD 2016-379, CNOC 

advocated for this very configuration for the same reason articulated by the Commission and 

because maximum disaggregation ought to provide competitors with greater control over their 

networks and underlying costs, leading to service innovations that will benefit consumers.193  

186. CNOC still believes that the availability of a fully disaggregated configuration on the Bell 

network can generate such benefits wherever deploying higher levels of disaggregation is 

economically efficient. The fully disaggregated configuration should therefore continue as an 

option. However, with the new information about the costs and deployment timelines applicable 

to disaggregated HSA services, it is now abundantly clear that the absence of an option of a 

significantly reduced level of disaggregation on Bell’s network constitutes a barrier that 

contributes to the unworkable state of the Transition Plan. Accordingly, CNOC submits that there 

is substantial doubt as to the correctness of TD 2016-379 due to fundamental changes in fact and 

circumstances.  

187. To recap the cost of deploying throughout Bell’s serving territory in Ontario and Quebec 

via a fully disaggregated configuration: 

• Using co-locations: $81,280,000 to $232,664,000 with recurring costs in the 

range of $4,064,000 to $12,192,000 per month; and  

                                                 
190  TD 2016-379, at para 33.  
191  Ibid. 
192  Id., at para 23. 
193  Ibid. 
193  Id., at para 23. 
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• Using outside-meet-me-points: $147,828,000 to $378,460,000 with recurring 

costs in the range of $3,556,000 to $12,192,000 per month. 

188. Likewise, to recap the estimated timelines for deploying disaggregated HSA throughout 

Bell’s serving territory in Ontario and Quebec via a fully disaggregated configuration: 

• 43 years without concurrent CO deployment restrictions; and 

• A minimum of 255 years with concurrent CO deployment restrictions 

contemplated in Bell’s tariff.194 

189. All of the above-listed impediments to accessing disaggregated HSA services throughout 

Incumbent serving areas, together with the lack of available transport discussed in Section 4.1, 

consist of barriers that contribute to the unworkable state of the Transition Plan. Given the scale 

of disaggregation featured in Bell’s configuration, these barriers are much higher by orders of 

magnitude compared to the barriers that render the Transition Plan unworkable for the 

configurations of the Cable Carriers.  

190. As explained throughout the Application, the barriers identified by CNOC contribute to an 

unworkable Transition Plan in the sense that they obstruct economically efficient and timely access 

to disaggregated HSA services. Due to these barriers, regulatory measures that were designed to 

serve as additional incentives to encourage a transition to disaggregated HSA services, no longer 

operate as intended. Now, these aspects of the Transition Plan are severely harmful to competition. 

Limiting wholesale access to FTTP facilities exclusively over disaggregated HSA services and 

imposing a low speed cap of 100 Mbps on aggregated HSA services ensures that competitors and 

their customers are stranded on legacy platforms and on service speeds that are becoming 

competitively irrelevant.  

191. Relief consisting of a new reduced level of disaggregation on the Bell network (in addition 

to the currently available full disaggregation option) will greatly reduce the costs and deployment 

timelines that competitors would otherwise face if interconnection at 1016 COs was to remain the 

only path to accessing FTTP facilities and speeds in excess of 100 Mbps throughout Bell’s serving 

                                                 
194  Bell Access Tariffs, CRTC 7516, Item 151, Section 3(g). 
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territory. This relief, in conjunction with the other headings of relief requested by CNOC, will 

resolve the issues with the Transition Plan.  

192. This relief may also be appropriate in the case of Cogeco, Rogers and Videotron. 

193. CNOC notes that certain carriers recently filed submissions that challenged the 

appropriateness of deploying fully disaggregated HSA configurations outside of Ontario and 

Quebec.195 For example, Bell stated “In light of very low demand for wholesale HSA services in 

Atlantic Canada and Manitoba, coupled with the very real set-up upfront costs we would incur to 

prepare for the introduction of a disaggregated service (Disaggregated Broadband Service or DBS) 

in these areas, we question the wisdom of mandating DBS in either Atlantic Canada or Manitoba.  

Nevertheless, we provide our proposed design configurations as requested.”196 

194. Similarly, RCCI cautioned: “…in the current situation, there is simply insufficient demand 

to warrant implementing disaggregated HSA services in New Brunswick and Newfoundland 

(Atlantic region).”197 

195. TCI198 and Eastlink199 expressed similar concerns. 

196. CNOC submits that these concerns regarding demand at individual disaggregated POIs can 

be addressed by more aggregated HSA configurations in conjunction with the other relief 

requested in the Application. Indeed, as will be explained in Section 6.2, more aggregated HSA 

configurations might actually closely mirror the manner in which incumbents deliver services to 

their own retail end-users.  

                                                 
195  Follow-up process to consider implementation of disaggregated wholesale HSA services, including over FTTP 

access facilities, in other regions (CRTC File: 8638-C12-201509663) (“Configuration Proceeding Outside 
ON/QC”). 

196  Bell Canada proposed configuration dated 25 September 2018 in Configuration Proceeding Outside ON/QC, at 
para 1. 

197  RCCI proposed configuration dated 25 September 2018 in Configuration Proceeding Outside ON/QC, at para 1. 
198  TCI proposed configuration dated 25 September 2018 in Configuration Proceeding Outside ON/QC, at Section 

2.2.  
199  Eastlink proposed configuration dated 25 September 2018 in Configuration Proceeding Outside ON/QC, at para 

8. 
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197. To the extent that the barriers to disaggregated HSA deployment are not addressed, the 

Incumbents are correct that demand will not materialize – in all of Canada, not just outside of 

Ontario and Quebec.  

5.2 Port and Fibre Sharing 

198. In the proceeding leading to TD 2016-379, CNOC submitted a proposal to allow multiple 

competitors and/or alternative providers share an interface used in conjunction with disaggregated 

HSA services.200 In TD 2016-379, the Commission noted the Incumbent responses to CNOC’s 

proposal.201 However, ultimately, the Commission’s findings did not specifically address CNOC’s 

proposal. Instead, the Commission merely summarized the objections to CNOC’s proposals that 

were expressed by the Incumbents.202  

199. With new information concerning the cost and timelines for disaggregated HSA 

deployment, there is substantial doubt as to the correctness of the Commission’s decision not to 

provide for port and fibre strand sharing functionality as a feature of all Incumbent disaggregated 

HSA offerings.  

200. Facility and equipment sharing is not a novel concept in the industry. Competitive service 

providers will often seek such arrangements to create economic efficiencies by splitting common 

costs and maximizing the use of excess capacity.  

201. There is a prime opportunity to leverage port and fibre strand sharing with disaggregated 

HSA services in order to relieve some of the barriers that contribute to an unworkable Transition 

Plan, whether a full or significantly reduced level of disaggregation is deployed.  

202. For perspective, port and fibre strand sharing could translate into significant savings when 

it comes to upfront circuit installation, router and POP construction costs as well as substantial 

savings with respect to ongoing circuit costs. Assuming port and fibre strand sharing between three 

competitive service providers, CNOC estimates $119,000 in upfront cost savings per ISP in a 

deployment at the high end of the cost spectrum203 with an additional $2,500 in monthly savings 

per ISP for recurring costs.  

                                                 
200  TD 2016-379, at paras 91-95. 
201  Ibid. 
202  Id., at para 104. 
203  Based on the cost ranges cited in Section 5.2.1. 
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203. Without port and fibre strand sharing, each competitor faces the prospect of having to 

absorb the full prohibitive cost of disaggregated HSA services. What’s more, without the 

opportunity to share port, fibre and ancillary facilities, competitors are likely to take on excess 

capacity. The result is pure economic waste. Another option is that in the absence of port and fibre 

strand sharing, an ISP will face such prohibitive costs that it will not be able to interconnect at a 

significant number of POIs. 

204. Overall, the lack of port and fibre sharing constitutes a significant barrier to entry that 

contributes to the unworkable state of the Transition Plan. Therefore, the lack of this functionality 

for all Incumbent disaggregated HSA configurations raises substantial doubt as to the correctness 

of TD 2016-379.  

6.0 RELIEF REQUIRED TO RESOLVE THE PROBLEMS WITH THE TRANSITION 
PLAN 

205. Leading up to this point, the Application has made the case that there is substantial doubt 

as to the correctness of various aspects of TRP 2015-326 and TD 2016-379. Further, CNOC has 

demonstrated that the problems stemming from these decisions have manifested as daunting and 

interrelated barriers that have contributed to an unworkable Transition Plan.  

206. This section outlines the four headings of relief that are required to break down the barriers 

faced by competitors in Ontario and Quebec to give rise to a new transition strategy that ensures: 

(1) competitors have the opportunity and incentive to transition to disaggregated HSA services 

where local market conditions dictate that it is economically efficient to do so; (2) adequate access 

to wholesale HSA services on competitively relevant broadband platforms and service speeds 

where it is not economically efficient to deploy disaggregated HSA services. This latter objective 

provides the means for competitors to build up to the point where additional disaggregated HSA 

deployment becomes economically efficient.  

207. Given that the barriers contributing to an unworkable Transition Plan are interrelated, so 

too is the requisite relief for resolving such barriers. Individually, the headings of relief requested 

by CNOC cannot achieve their stated goal without the collective changes sought by the 

Application as a whole. For example, an option providing a new reduced level of disaggregation 

on Bell’s network, and possibly those of Cogeco, Rogers and Videotron, still requires port and 

fibre strand sharing functionality in order to enable economically efficient entry. Likewise, access 
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to FTTP and speeds in excess of 100 Mbps over aggregated HSA services is still required to ensure 

that competitors and their consumers are not stranded on legacy platforms and service speeds while 

undergoing a progressive transition to disaggregated HSA services.  

208. Finally, CNOC has endeavoured to recommend solutions that are not only effective but 

also practical to implement. CNOC is confident that the four headings of relief outlined below will 

serve as straightforward solutions to the fundamental issues described in the previous sections of 

the Application.  

6.1 Removal of the 100 Mbps Speed Cap on Aggregated HSA Service on an expedited 
basis 

209. The first heading of relief that CNOC requests is the removal of the 100 Mbps speed cap 

on aggregated HSA services that is to take effect when disaggregated HSA tariffs are approved on 

a final basis. This measure is straightforward and simple for the Commission to implement.  

210. The 100 Mbps speed cap applicable to aggregated HSA services no longer serves its 

intended purpose of facilitating a transition to the disaggregated HSA model. This measure is now 

punitive in effect because it strands competitors and their customers on service speeds that are 

becoming competitively irrelevant, so long as entry via disaggregated HSA services is 

economically inefficient. Most factors that determine whether entry via disaggregated HSA 

services can be economically efficient are out of the control of competitors. From this perspective, 

the 100 Mbps speed cap functions as an arbitrary punitive condition on competitors that rely on 

wholesale HSA services. 

211. The combined headings of relief requested by CNOC will create more opportunities for 

economically efficient entry via disaggregated HSA services. For instance, port and fibre strand 

sharing and the option of a reduced level of disaggregation on the Bell network will generate cost 

savings for competitors. In turn, those cost savings can be reinvested in additional disaggregated 

HSA deployments. However, there will still be markets (i.e., a POI at a Bell CO or corresponding 

Cogeco, Rogers or Videotron head-end)204 where economically efficient entry remains out of 

reach. Over time, the requisite conditions for economically efficient entry can develop. Indeed, a 

wholesale wirelines services framework featuring the relief requested by CNOC is poised to 

                                                 
204  Consistent with the geographic market definition proposed in the Application, at Section 4.1.1. 
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encourage the development of these conditions. Still, some markets may take more time to lead to 

disaggregated HSA entry that is economically efficient. Competitors and consumers in these 

markets should not be arbitrarily constrained by a speed cap on aggregated services. 

212. For these reasons, CNOC requests that the Commission eliminate the condition that 

aggregated HSA services are to be subject to a 100 Mbps speed cap upon the final approval of 

disaggregated HSA tariffs.205 

213. Moreover, it is critical that the Commission grant this heading of relief on an expedited 

basis. More specifically, the Commission should expedite the timing of this relief so that it 

precedes final approval of disaggregated HSA services, which serves as the trigger for the coming 

into force of the 100 Mbps speed cap on aggregated HSA services.  

214. If this relief is ultimately granted but is not given expedited treatment, competitors will 

have to endure years during which they will be unable to sell retail services in excess of 100 Mbps 

where they otherwise do so today. As a consequence, Canadian consumers will have but one choice 

for service speeds in excess of 100 Mbps: Incumbents. Competitors will lose opportunities to gain 

new customers or even upgrade the services of existing customers to speeds above the 100 Mbps 

cap. Furthermore, Incumbents stand to be enriched during this period by the undue exercise of 

their market power, since they will be the only class of providers capable of offering speeds in 

excess of 100 Mbps throughout their operating territories. Given the unworkable state of the 

Transition Plan, these substantial harms to competition, competitors and consumers would be 

unavoidable.  

215. For these reasons, CNOC requests that the Commission issue its determination on CNOC’s 

request before disaggregated HSA service tariffs are approved on a final basis. CNOC submits that 

the remaining costing process leading up to the final approval of disaggregated HSA tariffs will 

provide the Commission with a timetable of several months to thoroughly review the record of the 

proceeding initiated by the Application and grant this expedited relief before the 100 Mbps speed 

cap is scheduled to come into effect.   

                                                 
205  Note: this relief is also endorsed in the Ware Report, at paras 47, 51 and 55. 
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6.2 The option of a reduced Level of Disaggregation on the Bell Network, and possibly 
the networks of Cogeco, Rogers and Videotron  

216. CNOC requests that the Commission order Bell to provide the option of a disaggregated 

HSA service offering featuring a reduced level of disaggregation. 

217. As proven in Sections 4.2 and 5.1, the fully disaggregated Bell configuration is highly 

problematic. So long as this configuration remains the only option for deploying disaggregated 

HSA services (and by extension, FTTP-based services and speeds in excess of 100 Mbps), 

independent service providers will be foreclosed from competing throughout Bell’s serving area 

due to barriers that render the Transition Plan unworkable. These barriers consist of lack of 

transport supply, prohibitive costs and prolonged deployment timelines. All barriers are common 

to the disaggregated HSA offerings of all Incumbents, but are compounded by orders of magnitude 

in the case of Bell due to the 1016 POIs featured in Bell’s configuration.  

218. The availability of a significantly reduced level of disaggregation option on Bell’s network 

will help to eliminate the disproportionate and insurmountable obstacles that are inherent in Bell’s 

fully disaggregated configuration.206  

219. This relief will greatly reduce the upfront and recurring cost of interconnection to serve 

Bell’s entire footprint in Ontario and Quebec via disaggregated HSA. Moreover, the need to 

interconnect at fewer COs will translate into a shorter timeframe for deployment.  

220. The specific number of POIs should ultimately be informed by two considerations: (1) 

natural points of aggregation in the Bell network; and (2) geographical distribution of population 

density.  

221. A common thread between the network architecture of most Incumbents is a series of 

natural aggregation points informed by geography, population density and other factors. Insight 

can be drawn from the disaggregated HSA configuration submissions of certain Incumbents.  

                                                 
206  See Ware Report, at para 47. 
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222. For example, TELUS recently submitted that its configuration will feature a level of 

aggregation whereby small central offices that do not have Routed Edge (“RE”) devices will 

connect to a host central office that serves it.207 TELUS goes on to state: 

“30. The proposed configuration of an interconnection per RE is the most efficient way for 
other carriers to connect to the TELUS network that is consistent with the principles of 
TRP 2015-325 [sic]. It is both simple and resilient as well as being symmetric to how 
TELUS provides services to its own retail customers. 

31. The Service is based on reasonable assumptions made under current circumstances and 
is closely integrated with TELUS’ existing architecture. This tight integration provides an 
ISP with the ability to evolve its services as TELUS evolves, but this also implies that some 
flexibility will be required to accommodate technology optimization in the future.”208 

223. Similarly, Shaw argues that the preferred disaggregated HSA configuration on its network 

would feature interconnection at 15 centralized locations rather than at approximately 170 more 

remote network hub locations.209 Shaw contends that this approach minimizes the potential impact 

to its TPIA customers over the coming years while enabling Shaw to proceed with the evolution 

of its network with minimum disruption.210 

224. As acknowledged in TD 2016-379, Videotron also submitted a configuration advocating 

for a disaggregated solution featuring fewer POIs that more closely mirrors its current network 

architecture.211 Likewise, Rogers also submitted that its network included a head-end without 

routing equipment that would be included in the configuration via a transport component.212  

225. In summary, Incumbent network architectures tend to evolve and develop natural points of 

aggregation over time. It is CNOC’s understanding that Bell’s network architecture is no different. 

Indeed, the natural points of aggregation throughout Bell’s network are revealed by the distribution 

of broadband access servers (“BAS”) in a finite number of Bell COs. CNOC therefore submits that 

a significantly reduced level of disaggregation on the Bell network might feature POIs in numbers 

and locations that are informed by the distribution of BAS equipment in Bell COs. 

                                                 
207  Proposed configuration of TELUS dated 25 September 2018 in Follow-up to Telecom Regulatory Policy CRTC 

2015-326, at para 28.  
208  Id., at paras 30-31.  
209  Proposed configuration of Shaw Cablesystems GP dated 25 September 2018 in Follow-up to Telecom Regulatory 

Policy CRTC 2015-326, at pp.3-4. 
210  Id, at p.4. 
211  TD 2016-379, at para 30.  
212  Id., at para. 35. 



 

68 
 

226. The second consideration that must inform the appropriate level of disaggregation is 

geographical distribution of population density. Disaggregated HSA deployment will only be 

feasible in areas that serve a high threshold of households. A lower level of disaggregation that 

reflects fewer POIs serving greater populations of end-users will facilitate economically efficient 

entry. With disaggregated HSA costs and deployment times being what they are, there will not be 

a rational business case to deploy at COs serving sparsely populated areas. This is true even for 

competitors with the largest market shares in today’s market. 

227. Naturally, a lower level of disaggregation would require Bell’s network to include 

additional traffic aggregation in Ontario and Quebec, which will result in modest CBB increases 

compared to a fully disaggregated model. CNOC is confident that modest CBB increases will not 

come remotely close to offsetting the vast majority of the massive upfront and recurring costs to 

deploy disaggregated HSA in Ontario and Quebec throughout Bell’s fully disaggregated 

configuration, as summarized in Section 4.2.1.   

228. As discussed, the new option of a reduced level of disaggregation and the existing fully 

disaggregated configuration should both be available to competitors going forward. The 

availability of both options lays the foundation for economically efficient entry throughout Bell’s 

serving territory via a reduced level of disaggregation while also providing an opportunity for 

additional disaggregated expansion over time, on a scale and timeline that can also be realized on 

an economically efficient basis.   

229. Moreover, based on the submissions made by Shaw, cited above, it may be appropriate for 

the Commission to consider providing a reduced level of aggregation in the case of Cogeco, Rogers 

and Videotron, as well. 

6.3 Port and Fibre Sharing 

230. CNOC requests that the Commission order the Incumbents to include port and fibre strand 

sharing functionality in their respective tariffs for disaggregated HSA services.  

231. As outlined in Section 5.2 and also in the Ware Report213, this relief will help to mitigate 

the cost barriers that render the Transition Plan unworkable. 

                                                 
213  Ware Report, at para 48. 
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232. Implementing port and fibre strand sharing is simple. It requires minimal changes to the 

administrative aspects of the disaggregated HSA services of the Incumbents. It does not require 

any physical changes to the ports of the Incumbents.  

233. The Incumbent must only assign a different virtual LAN214 (“VLAN”) for each ISP on a 

shared port. CBB charges for all traffic on the port can be assigned to a single ISP or transport 

provider who then apportions and invoices those costs to each of the ISPs sharing the port.   

234. For illustration, consider the following diagram:  

 

235. The diagram depicts three different port scenarios: 

• Port 1 is a dedicated port with no sharing. ISP A is the sole ISP on the port. 

VLAN 101 carries ISP A’s traffic.  

• Port 2 is shared between two ISPs: ISP B and ISP C. VLAN 201 carries ISP 

B’s traffic, whereas VLAN 202 carries ISP C’s traffic. In this scenario, the 

ILEC / Cable Carrier charges CBB to ISP B, acting as lead provider / ISP, for 

the total cost of CBB incurred on the port (i.e., for both ISP B and ISP C). ISP 

B then apportions and invoices ISP C for its portion of CBB charges on the port.   

                                                 
214  “Local Area Network” 
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• Port 3 is shared between two ISPs: ISP D and ISP E. VLAN 301 carries ISP 

D’s traffic whereas VLAN 302 carries ISP E’s traffic. However, in this 

scenario, the ILEC / Cable Carrier charges CBB to a third-party transport 

provider called Company X, acting as lead provider, for the total cost of CBB 

incurred on the port (i.e., for both ISP D and ISP E). Company X then 

apportions and invoices ISP D and ISP E for their respective portions of the 

CBB charges on the port.   

236. Conceptually, the functionality would be no different than how Incumbents currently 

deliver unregulated Ethernet transport over a single network-to-network interface (“NNI”).  

237. Thus, to summarize: port and fibre strand sharing can be implemented in a simple and 

straightforward manner that does not prejudice or inconvenience the Incumbents.  

6.4 FTTP Access over Aggregated HSA Service, Subject to a Forbearance Framework 

238. CNOC requests that the Commission eliminate the condition that competitive service 

providers may only access FTTP access facilities via disaggregated HSA services. Much like 

CNOC’s request for removal of the 100 Mbps speed cap on aggregated HSA services, this relief 

is straightforward to implement.  

239. This relief will ensure that competitors and their customers are not stranded on legacy 

platforms during a necessarily incremental transition to disaggregated HSA service. In addition, 

access to competitively relevant broadband platforms and service speeds via aggregated HSA 

services will allow competitors to build towards economically efficient disaggregated HSA 

deployment.  

240. While wholesale access to competitively relevant wholesale HSA service platforms and 

service speeds is critical, CNOC also recognizes that it is undesirable from an economic 

perspective to perpetuate the availability of both aggregated and disaggregated HSA services in 

areas that demonstrate market conditions (e.g., competitive levels of transport supply) that can 

demonstrably support efficient entry via disaggregated HSA service.  

241. Accordingly, CNOC proposes the establishment of an appropriately calibrated forbearance 

framework that is capable of detecting market characteristics that are reflective of the conditions 
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precedent for economically efficient entry using disaggregated HSA service.215 If such conditions 

are found to be present, the Commission could then order phase out of aggregated HSA in the area 

(i.e., the POI) in question, subject to a reasonable phase out period of three years.216 This will 

allow competitors remaining on the aggregated HSA platform to invest in, or negotiate, appropriate 

alternatives to their current aggregated HSA supply.217 

242. These changes would replace the current phase-out plan for aggregated HSA.218 By way 

of background, TRP 2015-326 provides that aggregated HSA services at a given POI will be 

subject to a three-year phase-out period that begins the moment disaggregated HSA is deployed at 

the same POI. This approach is highly problematic because the fact that one service provider 

deployed disaggregated HSA at a POI is not necessarily an indication that entry is objectively 

efficient. If the wireline service framework purports to phase out a regulated service that supports 

downstream competition, the Commission must be certain that the prevailing market conditions 

will provide for an economically efficient substitute. A forbearance framework serves this very 

purpose.  

243. To inform the forbearance analysis for aggregated HSA services, the Commission should 

require transport providers to disclose the location and capacity of transport in the relevant 

geographic markets. This information, which is critical to an assessment of whether local market 

conditions can support economically efficient entry via disaggregated HSA services, can only be 

obtained pursuant to a Commission directive.  

7.0 THE REQUESTED RELIEF IS CONSISTENT WITH THE POLICY 
OBJECTIVES AND THE POLICY DIRECTION 

244. The relief requested in this Application furthers the telecommunications policy objectives 

outlined in Section 7 of the Act in a manner that is consistent with the Policy Direction.   

                                                 
215  The Ware Report also recommends an appropriate forbearance framework for aggregated HSA, at para 31(viii). 
216  The three-year phase out period aligns with the Commission’s prescribed phase out period for aggregated HSA 

in TRP 2015-326 (see para 155), which is set to be triggered once disaggregated HSA service is implemented at 
a given POI. 

217  This is aligned with the purpose of the thee-year phase-out period, as described in TRP 2015-326, at para 155. 
218  TRP 2015-326 at para 155. 
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7.1 The Telecommunications Policy Objectives 

Subsection 7(a) of the Act 

245. The relief requested by CNOC will facilitate the orderly development throughout Canada 

of a telecommunications system that serves to safeguard, enrich and strengthen the social and 

economic fabric of Canada and its regions, consistent with subsection 7(a) of the Act. The 

unworkable state of the Transition Plan is not conducive to the development of the 

telecommunications system in Canada in the manner that is envisioned in subsection 7(a) of the 

Act. The relief requested in the Application is intended to prevent the stranding of competitors and 

Canadian consumers of telecommunications services on legacy platforms and service speeds.  

246. What’s more, the relief requested by CNOC is intended to result in a new transition plan 

for the wholesale wireline services framework that is realistic and effective. The goal is to promote 

deployment of disaggregated HSA services in areas where entry is economically efficient, while 

also providing competitors with the tools to build up towards deployment of disaggregated HSA 

in areas where entry is not yet viable.  

247. CNOC submits that these outcomes will encourage the orderly development throughout 

Canada of a telecommunications system that serves to safeguard, enrich and strengthen the social 

and economic fabric of Canada and its regions.  

Subsection 7(b) of the Act 

248. For similar reasons as those set out immediately above, the relief sought by CNOC will 

render reliable and affordable telecommunications services of high quality accessible to Canadians 

in both urban and rural areas in all regions of Canada, consistent with subsection 7(b) of the Act.  

249. The objective of the relief sought by CNOC is to ensure that the wholesale wireline 

framework establishes the foundations for vigorous and sustainable competition in downstream 

retail markets. This means access to competitively relevant wholesale HSA technology platforms 

and speeds but also access to disaggregated HSA on terms that facilitate economically efficient 

entry.  

250. Vigorous and sustainable competition leads to more choice when it comes to both higher 

quality and more affordable telecommunications service options.  
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Subsection 7(c) of the Act 

251. The relief sought by CNOC will enhance the efficiency and competitiveness at the national 

and international levels, of Canadian telecommunications, consistent with subsection 7(c) of the 

Act. Both the efficiency and competitiveness of Canadian telecommunications services is 

threatened by the current trajectory of the wholesale wirelines services framework.  

252. By granting the relief requested in the Application, the Commission will ensure that 

competitors and their customers have access to competitively relevant broadband platforms and 

service speeds. The new transition plan resulting from the implementation of the relief requested 

by CNOC will also result in a shift to disaggregated HSA services that is governed by economically 

efficient deployments. 

Subsection 7(e) of the Act 

253. The relief requested by CNOC will promote the use of Canadian transmission facilities 

within Canada, consistent with subsection 7(e) of the Act. The relief sought in the Application will 

pave the road for economically efficient disaggregated HSA deployment and corresponding 

economically efficient transport deployment. For instance, port and fibre strand sharing 

functionality will provide opportunities to share the costs and capacity of ports, fibre and ancillary 

costs associated with disaggregated HSA deployment. By contrast, fewer transport facilities will 

be built if the Transition Plan is not economical for competitors to access. 

254. By stimulating economically efficient entry via disaggregated HSA services, the relief 

requested by CNOC will therefore promote the use of Canadian transmission facilities within 

Canada. 

Subsection 7(f) of the Act 

255. The relief requested by CNOC is targeted and straightforward to implement. The relief is 

intended to result in a wholesale wireline services framework that is both efficient and effective, 

as explained in the preceding paragraphs of this Section 7.1 of the Application. From this 

perspective, the relief requested by CNOC results in regulation that is efficient and effective, 

consistent with subsection 7(f) of the Act.  
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256. The relief sought by CNOC will also facilitate greater reliance on market forces for the 

provision of downstream retail services provided via Incumbent HSA platforms, whereas the 

current Transition Plan is endangering competition in the provision of such downstream retail 

services. 

Subsection 7(h) of the Act 

257. As underscored throughout the Application, the relief requested by CNOC is aimed at 

ensuring vigorous and sustainable competition in downstream markets for telecommunications 

services. This goal is intrinsically linked with the economic and social requirements of users of 

telecommunications. Thus, the relief sought by CNOC is consistent with subsection 7(h) of the 

Act.  

7.2 The Policy Direction 

258. The relief requested by CNOC is also aligned with several requirements of the Policy 

Direction.  

Subparagraph 1(a)(ii) of the Policy Direction 

259. The relief proposed in the Application will correct the unworkable state of the Transition 

Plan. Thus, the regulatory outcome sought by CNOC consists of regulation that is efficient and 

proportionate to its purpose, pursuant to subparagraph 1(a)(ii) of the Policy Direction. At the same 

time, each heading of relief requested by CNOC is targeted, realistic and practical to implement, 

therefore consisting of regulatory measures that are both individually and collectively efficient and 

proportionate to their purpose.  

Subparagraph 1(b)(iv) of the Policy Direction 

260. The relief requested by CNOC is also designed to be technologically and competitively 

neutral so as not to favor artificially either Canadian carriers or ‘resellers’, in accordance with 

subparagraph 1(b)(iv) of the Policy Direction.   

261. Moreover, CNOC’s request for a reduced level of disaggregation for Bell seeks a 

configuration that includes a level of disaggregation that is more comparable to the other 
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Incumbent disaggregated HSA configurations. This leads to a more technologically and 

competitively neutral outcome.  

262. All other relief requested in the Application applies equally to all Incumbents on both ILEC 

and cable carrier platforms (although a reduced level of disaggregation may also be appropriate 

for Cogeco, Rogers and Videotron). CNOC therefore submits that the relief proposed in the 

Application in consistent with subparagraph 1(b)(iv) of the Policy Direction.  

Subparagraph 1(c)(ii) of the Policy Direction 

263. The four headings of relief requested by CNOC will increase incentives for investment in 

and construction of competing network facilities, consistent with subparagraph 1(c)(ii) of the 

Policy Direction. The relief will incent investment by eliminating barriers that contribute to the 

unworkable state of the Transition Plan. So long as the Transition Plan remains unworkable, 

competitors will be deprived of the opportunity to make economically efficient investments in the 

construction of transport facilities that can be used in conjunction with disaggregated HSA 

services. Fewer transport facilities will be built if the Transition Plan is not economical for 

competitors to access. 

8.0 CONCLUSION 

264. The viability of the competitive telecommunications service provider business model rests 

on the outcome of this proceeding.  

265. Without the relief proposed in the Application, the regulatory framework will remain on a 

trajectory that will completely vitiate the competitive provider business model. Without the relief 

proposed in the Application, competitors and their customers will remain stranded on legacy 

broadband platforms and service speeds until finally, even the most loyal customers will have no 

choice but to reluctantly abandon their providers in pursuit of FTTP-based services and broadband 

service speeds that are monopoly- or duopoly-controlled by Incumbents. This is not the outcome 

that the Commission envisioned in TRP 2015-326 or TD 2016-379.  

266. Correcting course requires fixing the Transition Plan. The current state of the Transition 

Plan is unworkable due to barriers including the lack of transport supply as well as the prohibitive 

cost and prolonged timelines associated with disaggregated HSA deployment. The relief 
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prescribed in the Application will mitigate these barriers and ensure that a newly adjusted 

transition plan is in sync with prevailing market conditions.  

267. CNOC is confident that the relief requested herein will provide competitors with 

opportunities and incentives to deploy disaggregated HSA services where it is economically 

feasible to do so in Ontario and Quebec. In areas that are not yet ripe for economically efficient 

disaggregated HSA entry, competitors will nonetheless have access to competitively relevant 

service speeds via aggregated HSA services that support FTTP access. That is, until demonstrable 

conditions for economically efficient entry via disaggregated HSA services are confirmed when 

applying a well calibrated forbearance framework.  

268. On a fundamental level, the idea behind this relief is to create incentives that are as natural 

and market driven as possible. In other words, rather than artificially deterring continued reliance 

on aggregated HSA services via speed and technology restrictions, the relief recommended by 

CNOC will incent a transition to disaggregated HSA based on the inherent benefits of the 

configuration, which will no longer be out of reach due to the insurmountable barriers that are the 

focus of this Application. 

*** END OF DOCUMENT*** 
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Introduction 

Facilities-based competition in Canada 

What does it mean? 

1. The term “facilities-based competition” (FBC) has evolved in the context of the regulation of 

telecommunications markets1 and later high-speed Internet services. The basic idea is that in order to create 

healthy competition in industries providing services of this kind, competitors should be encouraged to provide 

“end-to-end” service on their own facilities rather than supplying part of the service through leasing inputs from 

other suppliers, who are typically much larger and vertically integrated.   Unless otherwise noted, the term 

“competitors”, when used throughout this report, refers to those Internet Service Providers (“ISPs”) that are not 

affiliated with any of the Incumbent Local Exchange Carriers (“ILECs”) or large incumbent cable companies in 

Canada, as those companies are defined by the Canadian Radio-television and Telecommunications 

Commission (hereafter “Commission”). 

2. The Commission has recognized that the “end-to-end” type of facilities-based competition is not an immediately 

achievable goal.2 However, the Commission has increasingly moved to a position that facilities-based 

competition is the most sustainable form of competition.3 To be considered a facilities-based service provider, a 

firm must provide services by using solely or predominantly its own facilities.4 In the telecommunications 

industry, these facilities could include but are not limited to “copper, coaxial, and fibre connections that connect 

households and businesses, fibre-optic cables connecting communities, and the various routers, switches, and 

interfaces located within incumbent carrier data centres”.5 Since incumbents have significant advantages over 

competitors in building these facilities, facilities-based entry is often difficult, which has handicapped the 

flourishing of competition in the retail market.6  A recurring issue for policymakers has been to strike a balance 

between encouraging investment in facilities and incentivizing entry by competitors at the retail level.  

3. The idea of facilities-based competition was discussed extensively by economists and telecom policy analysts 

after the passage of the US 1996 Telecommunications Act (hereafter “USTA”), which enshrined a right of access 

                                                           
1 An early statement of such policy by the CRTC was in Telecom Decision CRTC 2002- 34 at [99]:  “In light of the above, the regulatory 
framework set out in this Decision is designed to achieve the following objectives: … (c) to foster facilities-based competition in 
Canadian telecommunications markets.” 
2 Telecom Decision CRTC 2008-17 at [62]. 
3 Telecom Regulatory Policy CRTC 2015-326 at [5]. 
4 Telecom Decision CRTC 2008-17 at [61]; Telecom Regulatory Policy CRTC 2015-326 at [5]. 
5 Telecom Regulatory Policy CRTC 2015-326 at [5]. 
6 Telecom Regulatory Policy CRTC 2015-326 at [3]; Middleton, Catherine A. and Van Gorp, Annemijin F., “The Impact of Facilities and 
Service-Based Competition on Internet Services Provision in the Canadian Broadband Market”, Dec. 9, 2009, p.220.  
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for small telecommunications companies in the United States and prompted a vigorous policy debate. This 

statute was enacted as a response to the perceived advantage that incumbent local exchange carriers had over 

potential competitors.7 The main objective of the USTA was to promote facilities-based competition.8 However, 

whether the goal was achieved by the statute raised controversy. For example, Blondeel and Kiessling 

recommended that unbundled network elements should be mandated only if they are considered essential.9 In 

their opinion, the USTA mandated access to elements that were not essential for new entrants to compete.10 

While there were heated debates about the unbundling and resale provision of the USTA, Shelanski argued that 

other provisions of that legislation favoured a trend of increasing facilities-based competition, thereby 

accomplishing the objective of opening the market to competition.11 Many policy analysts pointed out that the 

wholesale price was also an important factor that was critical to investment in facilities. If the wholesale price is 

too low, it will disincentivize investments, thereby undermining facilities-based competition.12 

4. In any other industry, the term facilities-based competition would seem odd to say the least. Why would policy 

makers and regulators want to influence which inputs a private firm would buy and which ones they would 

produce themselves? Why would policy makers choose to force an increased level of vertical integration on 

firms when efficiency, at least static efficiency13, dictates the opposite? While it may in some circumstances be 

correct to say that mandating connection at a wholesale price that is “too low” will discourage investment by 

the competitors, and mandating connection at a wholesale price that is “too high” will make it difficult for 

competitors to offer retail service on fair competitive terms, there is no logical connection between this 

observation and the conclusion that facilities-based competition is always and everywhere preferred. A better 

solution would likely be focused on ensuring access by competitors at optimal wholesale prices and under 

equitable terms and conditions (Dynamic efficiency may not be best served by insisting on facilities-based 

competition either, as I argue subsequently in my report). 

5. The answer given to these questions usually amounts to a vague belief that forcing firms that do not provide 

end-to-end competition to invest in their own “facilities” will lead to a greater degree of competition in the long 

run, if not in the short run. But the evidence for this conclusion is weak and of course must be balanced against 

                                                           
7Meyerson, Michael, “Idea of the Marketplace: A Guide to the 1996 Telecommunications Act”, Federal Communications Law Journal, 
Vol. 49, Issue 2, Feb. 1997 (hereafter “Meyerson”), p.257. 
8 Blondeel, Yves and Kiessling, Thomas, “The impact of regulation on facility based competition in telecommunications, Sept. 3, 1998 
(hereafter “Blondeel and Kiessling”), p.3.   
9 Blondeel and Kiessling, p.10. 
10 Blondeel and Kiessling, pp.11-12. 
11 Shelanski, Howard A., “A Comment on Competition and Controversy in Local Telecommunications”, Hastings Law Journal, Vol.50, 
Issue 6, Jan. 1999, p.1618, 1631-1633. 
12 Meyerson, p.258. 
13 Economists refer to static efficiency as the goal of maximizing total surplus (consumer surplus plus producer surplus), given the 
existing production framework and capital stock. Dynamic Efficiency refers to longer term goals involving growth and innovation. 
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evidence that the focus on facilities-based competition could harm static efficiency. For instance, the United 

States has been promoting investment by focusing on facilities-based competition.14 However, the US has the 

highest price for fixed broadband Internet when compared to other developed countries (See figures below).15 

Moreover, the US has lower FTTP coverage than OECD countries’ average coverage.16 Both of these statistics are 

further evidence that US policy is not leading to long run dynamic efficiency.  As for Canada, the price for high 

speed Internet remains fairly high relative to other developed countries, although lower than the price level in 

the US. Canada’s FTTP coverage was at 2% in 2013, which was also significantly lower than OECD countries’ 

average coverage of 16%. In addition, a 2015 report prepared for the UK regulator, OfCom, by WIK Consult on 

Next Generation Access (“NGA”) deployment did not find evidence that regulatory forbearance, such as limiting 

unbundling and regulated access, was helpful to NGA deployment.17  

                                                           
14 Blondeel and Kiessling, p.12. See also, Analysis Group, Economic Review of the Provision of Wholesale Telecommunications 
Services and Associated Policies in Canada, June 27, 2014, submitted by Canadian Network Operators Consortium Inc. to the 
Commission in the proceeding initiated by Telecom Notice of Consultation CRTC 2013-551, CRTC File No. 8663-C12-201313601  
(hereafter “Analysis Group Report”) at [94].  See also, Picot, Arnold and Wernick, Christian, “The role of government in broadband 
access”, Telecommunications Policy 31, 2007, 660–674, pp.669-672: “With regard to its future development, there is much that 
indicates that the US will concentrate on its deregulatory efforts and thus head for a duopoly of incumbent telecommunications and 
cable network operators.” at [671].  
15 2017 Price Comparison Study of Telecommunications Services in Canada and Select Foreign Jurisdictions, NGL Nordicity Group 
Ltd., Oct. 5, 2017 (hereafter “Nordicity Report 2017”), p. 50.  
16 Analysis Group Report at [94]. 
17 WIK Consult, Competition & Investment: an analysis of the drivers of superfast broadband, July 2015 at [1].  
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Essential Facilities 

6. Another key concept is that of an Essential Facility. The Commission has stated that the best way to encourage 

facilities-based competition is to mandate incumbents to only grant access to “essential” facilities, sometimes 

referred to as bottleneck facilities. This is a simple idea with rather complex and difficult implications. In 

essence, it means that if one competitor possesses an input that is essential to compete in the industry, and the 

input cannot be duplicated, then in order to generate competition, the input must be shared. In the United 

States, an Essential Facilities Doctrine has evolved over many decades, but was first set out in Canada by the 

Commission in Telecom Decision 97-8. In Telecom Decision 2008-17, the Commission modified these conditions 

for essentiality to the ones that hold today. These are: 
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a. The facility is required as an input by competitors to provide telecommunications services in a relevant 

downstream market.18  

b. The facility is controlled by a firm that possesses upstream market power such that withdrawing 

mandated access to the facility would likely result in a substantial lessening or prevention of 

competition in the relevant downstream market.19  

c. It is not practical or feasible for competitors to duplicate the functionality of the facility. 20  

7. This definition is largely consistent with the views of the Competition Bureau expressed at the hearing leading to 

Telecom Decision 2008-17.21  Subsequently, in its June 2014 submission to the proceeding that led to Telecom 

Regulatory Policy 2015-326, the Competition Bureau endorsed this framework and suggested further that 

regulatory measures should be focused on the outcomes in the retail market.22 The original monopoly standard 

established in Telecom Decision 97-8 would have prevented competitors from obtaining access to some 

essential facilities even if downstream competition was limited and inefficient.23 

8. In Telecom Regulatory Policy 2015-326 the Commission also added policy considerations to its objectives in 

mandating wholesale services, most notably the objectives of promoting innovation and investment.24 

                                                           
18 The Commission uses this criterion as a basis to evaluate the essentiality of an input. If the input is not needed to compete in the 
downstream market, then access should not be provided since the input might be used by a company as part of a firm’s business 
strategy. 
19 The condition was changed from monopoly power to market power because the Commission believes that possessing market 
power in the wholesale market is a sufficient condition to create negative effects (i.e. substantial lessening or prevention of 
competition) in the downstream market.  
20The Commission considers duplicability to be a key factor in determining essentiality because it is directly linked to the degree of 
market power in the upstream market. Telecom Decision CRTC 2008-17 at [28-36]. 
21 Telecom Decision CRTC 2008-17 at [8-11]. 
22 Second Intervention of the Competition Bureau to the Commission in the proceeding initiated by Telecom Notice of Consultation 
CRTC 2013-551, June 27, 2014, CRTC File No. 8663-C12-201313601, (hereafter “Competition Bureau Submission”) at [9]. 
23 Competition Bureau Submission at [9]. 
24 Telecom Regulatory Policy CRTC 2015-326 for example at [51] 
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An Economic Analysis 

How should broadband markets be defined in terms of substitutability (based on 

geography and service characteristics (the main one being speed)? 

A. Wholesale HSA markets 

9. The first element of the Telecom Decision 2008-17 test for Essentiality is that the upstream suppliers of the 

scarce input must possess significant market power.  Although not a direct test, the conventional way to 

establish market power is to delineate product and geographic markets using the hypothetical monopolist test 

from competition law.25  As the Commission stated in Telecom Regulatory Policy 2015-326, “The first step in 

applying the Essentiality Test is to define the relevant markets for the wholesale service in question, which 

include product and geographic components”26.   

10. The Commission has concluded that wholesale wireline HSA has sufficiently few substitutes that it does 

constitute a relevant product market. 27 In addition, the Commission stated that, “in general, wholesale HSA 

services have not been provided voluntarily by the industry, requiring regulatory intervention to do so, and 

there is no convincing basis upon which the Commission could conclude that this will change in the foreseeable 

future.”28  

11. Wireless Internet access has been the one feature to change the landscape over the past decade or so, with the 

advent of 3G and 4G access speeds, and increasing consumer use of mobile devices for accessing the Internet. 

Of course, wireless services are generally offered as retail services, there is practically no wholesale market for 

wireless access, e.g. for purchase by the existing competitors. If wireless has become an important competitor 

to wireline services this would impact the upstream wholesale market through an effect on the elasticity of 

demand for wholesale HSA. Wholesale HSA demand is a derived demand from downstream retail demand and 

the more substitutes that are available at the retail level, the greater will be the elasticity of retail demand for 

retail broadband services and hence the greater will be the elasticity of the derived demand for wholesale 

                                                           
25 The Hypothetical Monopolist test is articulated in the Competition Bureau’s Merger Enforcement Guidelines, Section 4.3 but is 
applied in other areas of competition law, including conspiracies and abuse of dominance. 
26 Telecom Regulatory Policy CRTC 2015-326 at [34]. 
27 The relevant market “includes aggregated and disaggregated wholesale HSA services offered over various technologies, including 
DSL over copper or over a hybrid of copper and fibre (including FTTN), HFC cable, and FTTP access facilities”. See Telecom Regulatory 
Policy CRTC 2015-326 at [114-115].  
28 Telecom Regulatory Policy CRTC 2015-326 at [121]. 
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wireline HSA also.  This is the mechanism by which wireless Internet access could in theory impact the degree of 

market power exercised upstream by the ILECs and cable companies.  

12. Wireless speeds are in the order of 30 Mbps for 4G where it is available. However, landline speeds are increasing 

at least as fast as wireless speeds, and speeds of greater than 100 Mbps are now widely available.29 Roughly 

speaking, wireline speeds are maintaining a ratio of ten times faster than wireless speeds. I would conclude 

therefore that wireless services are still too slow and too expensive, except in rare cases, to affect market power 

in wholesale HSA, although this may change in the future. 30   

13. Additionally, geographic markets relevant to the identified product must also be defined before any 

determinations of market power can be made. Geographic markets identify the location of suppliers who 

compete for a given set of buyers. The most appropriate geographic market for wholesale HSA is likely the point-

of-interconnection (“POI”) between a competitor and an incumbent, whether that incumbent be an ILEC or 

cable company, because the only rival that an ILEC has at the POI is the cable company and vice versa for the 

cable company. There is no alternative supply of wholesale HSA other than these two alternatives. To the extent 

that the coverage areas (i.e. the geography and customer base that can be served from these POIs via wholesale 

HSA) of two POIs overlaps, then the overlapping area covered by incumbent telephone and cable company POIs 

would constitute the relevant geographic market. Another rival supplier who wished to compete for wholesale 

customers would require a prohibitive investment in network infrastructure so that possibility can be safely 

excluded.  It should also be noted that if the geographic market coincides with the POI it will vary with the 

degree of disaggregation i.e. under an aggregated wholesale HSA system, for example, one POI supplies the 

whole of Ontario and Quebec, so that the geographic market would be much larger.31   

14. The lack of substitutes at the wholesale level can facilitate the exercise of market power when the number of 

upstream suppliers is limited. The Commission found in Telecom Regulatory Policy 2015-326 that “together, the 

incumbent carriers are the sole suppliers of the underlying wholesale services available to competitors, and 

together have the entire upstream market”.32 

                                                           
29 Average wireless download speeds in Canada are approximately 35 Mbps and average wireline download speeds in Canada are 
approximately 60 Mbps according to http://www.speedtest.net/reports/canada/. 
30 “Based on the significant disparity in price, quality, speed, and capacity, reliance on wireless wholesale alternatives would not 
enable competitors to effectively compete with the wireline broadband services offered by the incumbent carriers within their 
serving regions.” See Telecom Regulatory Policy CRTC 2015-326 at [122]. 
31 My conclusion on geographic markets differs somewhat from that of the CRTC, who deemed the incumbent carriers’ serving 
region to be “the appropriate basis upon which to make decisions with respect to the mandated provision of wholesale HSA 
services. See Telecom Regulatory Policy CRTC 2015-326 at [116]. 
32 Telecom Regulatory Policy CRTC 2015-326 at [121]. 
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15. With only two suppliers available in most wholesale HSA markets, standard oligopoly theory from economics 

would predict an outcome where significant market power is exercised, at the expense of competitors who are 

the direct wholesale customers and also ultimately to the detriment of the final retail customers of high speed 

Internet services, who suffer higher prices and less diversity, choice and innovation in their choice of retail 

options. In addition, such highly concentrated markets are conducive to coordinated behaviour, which does not 

need to involve explicit agreements between dominant firms because of the ease of monitoring competitors’ 

actions and detecting deviations (e.g, price cutting) due to the limited number of competitors. For example, Firm 

A can decide to raise its price knowing that Firm B will follow since the price increase is beneficial for both 

dominant firms in a given industry. Neither firm will undercut each other’s price because doing so would lead to 

a price war which would not be profitable for either dominant firm. The effects of such behavior could include 

higher price levels, lower product quality or lower service levels. It is not surprising that the Commission 

concluded that “there is limited competition for wholesale HSA services between the ILECs and the Cablecos, 

and what competition that does exist today is largely, if not entirely, a result of regulatory intervention. 

Consequently, there is limited rivalrous behaviour to constrain upstream market power.”33  

16. The large incumbent telecom companies, such as Bell Canada (including Bell Canada in Ontario, Quebec, the 

Atlantic provinces, and Manitoba), Rogers Communications Canada Inc. (“Rogers”), TELUS Communications Inc. 

(“TELUS”), Shaw Communications Inc. (“Shaw”), Cogeco Communications Inc. (“Cogeco”), Saskatchewan 

Telecommunications (“SaskTel”),  Bragg Communications Inc. operating as Eastlink (“Eastlink”), and Quebecor 

Media Inc. on behalf of its affiliate Videotron Ltd. (“Videotron”) compete with each other on a recurring basis in 

many markets, including wireless, Internet, voice and video/TV services.  In such a market environment, the 

exercise of market power due to coordinated effects is highly likely, in addition to the standard unilateral effects 

analysis that derives from oligopoly theory. Essentially this means that repeated interactions of large 

competitors in many markets will facilitate them behaving in a collusive manner, at least partially, but without 

recourse to any tangible collusive agreements.34 The consequences for wholesale customers and ultimately for 

retail consumers are that unilateral effects analysis will underpredict the degree of market power that will likely 

result from any given market environment.35  In the wholesale HSA markets the implication is that greater 

                                                           
33 Telecom Regulatory Policy CRTC 2015-326 at [123]. 
34 “Coordinated effects” was recently defined by the Competition Bureau in “Competition Bureau statement regarding Bell’s 
acquisition of MTS”, February 15, 2017:  “Coordinated effects involves interaction by a group of firms (including the merged firm), 
that is profitable for each firm, because of the firms’ accommodating reactions to the conduct of the others. In essence, firms who 
repeatedly compete in the same market can develop an unspoken understanding that each firm will respond cooperatively to the 
behaviour of the other firms. While the coordinating firms may not explicitly communicate with each other, this behavior facilitates 
higher market prices. For instance, a firm may raise its price if it expects others to follow, even if it would not have been profitable to 
do so independently.” <http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04200.html> 
35 Unilateral Effects analysis is the term used by competition economists to describe firm behaviour that takes advantage of market 
power in order to raise prices and restrict output, but not as a result of collusive behaviour with its rivals. 
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market power is being exercised than would be predicted by a standard unilateral effects model of duopoly. 

Both the Competition Bureau and the Commission have endorsed this view in the telecom industry.  For 

example, in reviewing the proposed acquisition by Bell Canada of MTS Allstream, the Competition Bureau 

concluded that as a result of coordinated behaviour among Bell, TELUS and Rogers, mobile wireless prices in 

Canada are higher in regions where Bell, TELUS and Rogers do not face competition from a strong regional 

competitor.36  

17. In sum, there is little doubt that wholesale HSA constitutes a product market, because there is very little 

substitutability between wholesale HSA services and other products.   Although wireless Internet services are 

creating some competition at the retail level for the wireline broadband industry, such competition is relatively 

ineffective at present and unlikely to increase the elasticity of demand significantly for the wholesale HSA 

market.  

B. Retail Broadband markets 

18. In addition to the wholesale markets, there are also retail markets for high speed broadband service. As well as 

Internet access, high speed broadband also supports other services such as Internet Protocol Television (“IPTV”)  

and Voice over Internet Protocol (“VoIP”) telephone service. Both the Commission and the Competition Bureau 

believe that policy decisions should aim at creating a competitive market in the downstream market.37 Thus, it is 

crucial to understand the retail markets. Following from the wholesale product market analysis, the retail 

wireline broadband market has limited substitutes as well. Given users’ usage and speed requirements, wireline 

broadband is the preferred option for most consumers. Wireless and satellite services generally have a lower 

bandwidth for a higher price relative to wireline services.38 Further, the Competition Bureau suggests that 

residential and business users should be classified into different markets. Generally, the bandwidth required by 

business users is higher than the one chosen by residential users.39 In the Commission’s 2017 Communications 

Monitoring Report, services for business and residential users are analyzed separately. Some services, such as 

“Business Transport”, are generally used by large business customers.40 Thus, I conclude that wireline 

broadband is a well-defined competition product market, possibly subdivided further into residential and 

business services. 

                                                           
36 See “Competition Bureau statement regarding Bell’s acquisition of MTS”, February 15, 2017, at 
http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04200.html. 
37 Telecom Decision CRTC 2008-17 at [8], [30-32].  
38 Telecom Regulatory Policy CRTC 2015-326 at [126].  
39 Competition Bureau Submission at [15-16]. 
40 Canadian Radio-television and Telecommunications Commission, Communications Monitoring Report 2017, pp.256-257 (“CMR 
2017”). 
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19. Turning to the geographic market for retail broadband service, competition is available to retail customers from 

the ILECs, the cable companies, from competitors, and to a lesser extent from satellite and wireless providers. In 

particular, a geographic market can be defined “around the network of an ILEC based on its overlapping 

footprint with competing networks”.41 The relevant geographic boundary is likely no smaller than the provincial 

level.  

20. In its annual Communications Monitoring Reports, the Commission analyzes the price range for a given speed in 

urban and rural parts of each province and territory.42 A more detailed price analysis is performed in selected 

urban centres of Canada.43 These analyses are presented in the following diagrams. The number(s) between the 

parentheses represent how many Internet service providers are present in that region. We can see that, in a 

given urban centre, the number of providers is approximately the same for all locations within that region, 

which confirms that people living in that region have similar options. Therefore, these locations can be 

aggregated into one relevant geographic market.  

  

21. Currently, incumbent carriers’ market power at the retail level is mitigated to some degree by competitors who 

purchase wholesale HSA services from them. The withdrawal of mandated wholesale access would release the 

potential market power because incumbents would have the ability to raise the wholesale rates, which would 

                                                           
41 Competition Bureau Submission at [17-18].  
42 CMR 2017, pp.266-268. 
43 CMR 2017, pp.263-265. 
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squeeze competitors out of the retail HSA market.44  The Commission concluded that “without the mandated 

provision of wholesale HSA services, most retail customers in Canada would eventually be left with a very 

limited choice of Internet service providers.”45 As illustrated below, ILECs and cable companies dominate the 

retail market, especially in residential markets. Without mandated access, the market share of what the 

Commission refers to in the diagrams below as alternative service providers, which includes competitors to the 

incumbent telecom companies, would gradually decrease.46  

 

When is facilities-based competition not sufficient to maximize economic welfare? 

Circumstances when forced construction of facilities leads to economic inefficiency 

22. It is a trivial task to construct a theoretical example in which an insistence on facilities-based competition will 

lower economic efficiency rather than increase it. Suppose that a vertically integrated incumbent possesses an 

input that is essential for operating in the industry, but has unlimited capacity (or just a very large amount of 

excess capacity). The input can feasibly be duplicated, but has a large fixed cost (“F1”) that is incurred annually.  

23. Economic efficiency requires that the input be shared between the two firms. Forcing the entrant/competitor to 

duplicate the fixed input is a dead weight cost to society, and pure economic inefficiency. But forcing the 

competitor to build their own version of the input is precisely what facilities-based competition requires. This 

simple economic logic seems to have become lost, or at least neglected, in the more recent emphasis on 

encouraging exclusively facilities-based competition. 

                                                           
44 Telecom Regulatory Policy CRTC 2015-326 at [127]. 
45 Telecom Regulatory Policy  CRTC 2015-326 at [129]. 
46 CMR 2017, p.273. 
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24. Incumbents have argued that forcing them to share facilities reduces their incentives to invest. For instance, Bell 

Canada claimed that mandated access will reduce its incentives to invest in Fiber-to-the-Premises (“FTTP”) 

networks.47  There is very little empirical evidence to support this claim. Economist and analyst views in support 

of Bell Canada’s claim have for the most part been highly theoretical and hypothetical.48 However, even as a 

theoretical proposition, it could easily be false. Consider the previous example but now suppose that the entrant 

requires a fixed investment of F2 incurred annually in order to offer service, whether or not they connect to the 

incumbent’s fixed input.  If the entrant is forced by a requirement for facilities-based competition to incur both 

fixed costs F1 and F2 in order to offer service and compete, then it is perfectly possible that entry is unprofitable 

because of the prohibitive additional costs, and thus competitive entry will not occur. In such a case, the 

consequence will be reduced investment and less competition than if the regulator facilitated access to the 

essential input. With mandated access, total investment, including the incumbent, will be F1 + 2F2 (or twice the 

F2 investment); without mandated access, total investment will be only F1 + F2.  

The additional cost of a facilities-based investment policy in this example is of course that we would have a 

persistent monopoly, and no competition in retail service, along with the additional dynamism and innovation 

that retail competition featuring service-based competition would bring. 

Are conditions in Canada such that it is worthwhile to incur the costs of promoting service-

based competition? 

What is the current status of retail broadband competition in Canada?  

25. In 2016, the retail Internet industry generated 23% of total retail telecommunications industry revenue.49 In 

Telecom Regulatory Policy 2016-496, the Commission recognizes the importance of broadband availability and 

quality for Canadian consumers.50 As a result, the Commission set several criteria to achieve its service objective 

of providing all Canadians with broadband Internet access services. For example, the speed offered to all 

Canadians should be at least 50 Mbps download and 10Mbps upload with unlimited data allowance. By the end 

of 2016, 84% of Canadian households could access services meeting Commission’s criteria. The disparity 

between urban and rural areas of Canada is however significant. This service level was available to 96% of urban 

households, but only accessible by 39% of rural residents.51  For a given speed, urban users have a larger 

                                                           
47 Petition of Bell Canada to the Governor in Council to Vary Telecom Regulatory Policy CRTC 2015-326, Review of wholesale wireline 
services and associated policies, Oct. 20, 2015 (hereafter “Bell Petition”), pp.23-24. 
48 Bell Petition, pp.24-26. 
49 CMR 2017, p.253. 
50 Telecom Regulatory Policy 2016-496.  
51 CMR 2017, p.254. 
 



15 
 

number of suppliers than rural users. On average, urban users can choose from 6.6 providers, whereas rural 

subscribers can choose from 3.7 providers. Some higher speeds are not even available in rural areas.52 

26. Consumer data confirmed that Canadian consumers have been demanding faster Internet speed. Demand for 

speeds between 5 to 9 Mbps declined from 41.3% in 2012 to 19.9% in 2016. Meanwhile, subscriptions to speeds 

of 50 Mbps and higher increased from 3.6% in 2012 to 26.2% in 2016.53 Additionally, 15.8% of residential users 

are subscribed to Internet services that have advertised download speeds of 100 Mbps or more.54 These 

subscribers could be affected by the speed cap imposed on aggregated wholesale HSA in Telecom Regulatory 

Policy 2015-326.55 Along with the increase of demand in speed, consumers also demand more bandwidth that 

could be attributed to higher-intensity Internet activities, such as video viewing. This is evidenced by the 

increase in unlimited subscriptions from 12% in 2012 to 23% in 2016.56  

27. As of 2016, incumbent telecommunication service providers57 and cable-based carriers58 dominated the retail 

Internet industry with 88% of its total revenue. Although the residential market share for other service 

providers59 has increased from 2012 to 2016, they still only provided for 13% of Canadian residential subscribers 

in 2016, as indicated by the following diagrams. It is worth noting that 55% of competitors’ subscribers have 

unlimited Internet packages even though only 23% of all Canadian subscribers had unlimited Internet 

packages.60 

                                                           
52 CMR 2017, pp.266-268. 
53 CMR 2017, p.254. 
54 CMR 2017, p.271. 
55 Telecom Regulatory Policy 2015-326 at [154]. 
56 CMR 2017, p.259. 
57 Incumbent TSPs are the companies that provided Internet services on a monopoly basis prior to the introduction of competition 
via their telephone infrastructure. CMR 2017, p.256. 
58 Cable-based carriers are the former cable monopolies that also provide telecommunications services via their cable infrastructure. 
CMR 2017, p.256. 
59 Other service providers include fixed wireless service providers, resellers, and facilities-based non-incumbent providers.  CMR 
2017, p.256. 
60 CMR 2017, p.259. 
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Assessing the benefits of service-based competition in retail broadband markets in 

Canada 

28. Canadians rely on high speed Internet for a variety of activities that fuel the economy. In a market study notice, 

the Competition Bureau pointed out that “high prices in the broadband sector can have negative spill-over 

effects into a wide range of economic activity”.61 In the same notice, the Competition Bureau also reported that 

competitors’ prices can be as much as 30% lower than prices offered by the ILECs and cable companies for 

similar services, which indicates that competitors are constrained from offering the full competitive threat that 

their price advantage should indicate.62  

29. In addition, the United States has been promoting facilities-based competition at the expense of service-based 

competition, and yet evidence indicates that prices in the United States for a given basket of wireline broadband 

service is significantly higher than the average of OECD countries as illustrated by the following table. 63 64  

 

                                                           
61 Market Study Notice: Competition in Broadband Services, Competition Bureau (hereafter “Market Study Notice”) at [2]. 
62 Market Study Notice at [6]. As an illustration, in an average minimum price comparison between incumbents and resellers, the 
incumbent’s price is 17.91% to 34.33% higher than the reseller’s price depending on the service level.  Nordicity Report 2017, p.48.  
63 Blondeel and Kiessling, p.12. See also, Analysis Group Report at [87]. 
64 Analysis Group Report at Table 1. 
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30. More vigorous service-based competition would help the Commission to achieve the objective established in 

Telecom Regulatory Policy 2016-496 – to provide all Canadians with broadband Internet access services. In a 

recent study, Gruber and Koutroumpis used data from 167 broadband markets over a time horizon of 11 years 

to assess the effects of competition regulations. They found that service-based competition could accelerate the 

diffusion of broadband access, whereas inter-platform competition generally does not lead to faster broadband 

roll out.65 Further, while full bundling (i.e. require some investments in network infrastructure) leads to higher 

service differentiation, they found that pure retail competition induces stronger price competition.66 They argue 

that duplication of network elements could be conducive to higher retail prices as a result of higher costs.67 

Other studies have found similar results.68 A study on broadband policies in Finland and Sweden showed that 

the country that relied on unregulated market forces (i.e. Finland) had slower diffusion and higher prices in the 

early years of broadband.69 In addition, Lee et al. found that unbundling had a positive effect on the speed of 

fixed broadband diffusion.70 Lower price and higher service availability could lead to increased consumer 

choices. The lower price level offered by competitors could explain why as many as 55% of their subscribers 

                                                           
65 Gruber, H. and P. Koutroumpis (2013), “Competition Enhancing Regulation and Diffusion of Innovation: The Case of Broadband 
Networks,” Journal of Regulatory Economics, 43(2), pp. 168-195 (hereafter “Gruber and Koutroumpis”). 
66 Gruber and Koutroumpis, pp.191-192. 
67 Gruber and Koutroumpis, pp.191-192. 
68 Eskelinen, H., L. Frank, L., and T. Hirvonen (2008). “Does Strategy Matter? A Comparison of Broadband Rollout Policies in Finland 
and Sweden,” Telecommunications Policy, 32(6), pp. 412-421 (hereafter “Eskelinen et al”); Lee, S., M. Marcu and S. Lee (2011), “An 
Empirical Analysis of Fixed and Mobile Broadband Diffusion,” Information Economics and Policy, 23, pp. 227-233. (hereafter “Lee et 
al.”) 
69 Eskelinen et al., p.420. 
70 Lee et al. 
 



18 
 

have an unlimited data allowance and 75% of them have a data allowance of 300 GB or higher.71 Without the 

presence of competitors, the number of subscribers who could afford Internet subscriptions with unlimited data 

allowances would be limited. As the Commission indicated, only 23% of total subscribers have Internet 

subscriptions with unlimited data allowances when we extend the analysis to include ILECs and cable carriers.72 

Encouraging service-based competition could ensure that the increasing demand for faster and better Internet 

services in Canada is satisfied.  

What conditions are needed to maximize the benefits of service-based competition? 

31. In this section, I will suggest some recommendations that should lead to an improvement in retail competition, 

and in particular, greater penetration and market share by the dynamic competitive sector. The general 

overarching message here is that to have a flourishing, dynamic and innovative retail competitive sector the 

competitors must be able to compete on a level playing field with the larger, vertically integrated incumbents. In 

the current environment there is a significant asymmetry, to the disadvantage of the competitors, in the 

competitive conditions facing the two sets of firms. The proposals below are designed to help establish greater 

competitive symmetry.  

i. Provide the competitors access to key information possessed by incumbents. For example, 

Incumbents control service qualification databases that determine whether an end-user’s premises 

can be served via retail and wholesale services. Incumbents are also privy to information regarding 

service provisioning intervals for installations, repairs and disconnections. The idea behind granting 

competitor access to these types of information is to provide a more symmetric operations basis for 

competitors vis a vis the dominant, vertically integrated incumbents.  

ii. Enforce a competitor quality of service regime with financial deterrents that sets standards related 

to order processing, installations, repair, etc. that are equivalent to those applied by the incumbents 

to their own retail operations with financial consequences for non-compliance. 

iii. Vertically integrated incumbents, whether ILECs or cable companies, have a significant competitive 

advantage over competitors in the form of access to multi-dimensional databases. For example, the 

information regarding the customers of retail competitors that is available to an incumbent from 

their wholesale business allows them to behave anticompetitively in terms of poaching or winbacks 

with respect to those customers. Perhaps a data barrier could be implemented between the 

                                                           
71 CMR 2017, p.259. 
72 CMR 2017, p.254. 
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databases on Internet customers and those of TV/video customers. As an analogy, banks cannot 

share or sell customer information with insurance companies, even when the latter are subsidiary 

companies of the same bank. The concern is that banks will leverage their huge competitive 

advantage in terms of customer information into unfair competition with stand-alone insurance 

companies.73 

iv. Prevent incumbent head starts in offering new broadband speeds until wholesale conditions are 

such that competitors can offer equivalent service speeds at retail. 

v. Wholesale rate setting improvements including (1) Simplified costing methods; (2) accelerated rate 

decision-making; (3) industry costing knowledge and capacity building; and (4) ex post review of 

rates and cost model inputs. 

vi. Focus regulatory scrutiny on whether incumbent retail bundled pricing is anticompetitive, and works 

to the exclusion and competitive disadvantage of competitors, including those prevented from 

entering because of the unfair competition from bundles.74 

vii. Ensure that the level of disaggregation of wholesale HSA services and how such services are 

accessed is economically efficient. Elsewhere in this report I have demonstrated that the full 

disaggregation framework envisioned in Telecom Regulatory Policy 2015-326 is both inefficient and 

uneconomic for competitors. An intermediate level of disaggregation for Bell Canada, similar to that 

being implemented for the cable companies in Ontario and Quebec, would provide competitor ISPs 

with an efficient platform whereby they are able to provide effective competition and supply a 

competitive check on the market power of the ILECs and cable companies.  

viii. In recognition that even a mid-layer of disaggregation imposes a costly and prolonged transition for 

competitors, continued access to aggregated HSA, including over FTTP facilities, without a speed cap 

is required to ensure that there are no gaps in wholesale service availability. This approach should 

persist until a market demonstrates appropriate conditions for aggregated HSA forbearance. 

ix. Port and fibre sharing functionality should be made available on all disaggregated HSA platforms to 

allow more efficient entry by competitors. 

                                                           
73 Starky (2006), pp. 1-3; Insurance Business (Banks and Bank Holding Companies) Regulations, “Prohibited Activities,” available at 
http://laws-lois.justice.gc.ca/eng/regulations/SOR-92-330/FullText.html 
74 A standard test for exclusionary bundling is that set out by Nalebuff “Exclusionary bundling arises when a firm has market power 
in product A and faces competition in product B. A firm engages in exclusionary bundling when the incremental price for an A-B 
bundle over A alone is less than the long-run average variable costs of B. Nalebuff “Exclusionary Bundling” Antitrust Bulletin, 50 
(2005). 
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The Ladder of Investment theory and its role in the policy shift towards 

Disaggregated Wholesale HSA 

The Ladder of Investment theory 

32. The Ladder of Investment theory (LOI) is a regulatory approach that consists of gradually decreasing the level of 

access to incumbents’ infrastructure for new entrants. Starting from service-based entry at the resale level, new 

entrants would progressively invest in their own infrastructure. For instance, after a certain period of time, the 

resale level access to incumbents’ infrastructure would be deregulated or denied. Then, the new entrants would 

be obligated to build their own infrastructure to a certain level in order to stay in the market. This process 

continues until the new entrant becomes a facility-based competitor. Such process can be compared to rung 

lifting. First, regulators should create access to progressively higher level of the incumbents’ infrastructures (i.e. 

higher rung). Second, they must find a way to “burn the preceding rung”.75 

33. In Telecom Regulatory Policy 2015-326, the Commission decided to phase out aggregated wholesale HSA and to 

require disaggregated wholesale HSA instead.76 The Commission’s decision may have been motivated by the LOI 

theory. By removing access to aggregated wholesale HSA, the Commission’s goal may have been to burn the 

preceding rung. Additionally, the requirement to implement disaggregated wholesale HSA would consist of an 

attempt to create access to a higher rung. Prior to the decision, competitors could run through the high-speed 

path that includes access, transport, and interface and aggregation components. That path could reach the 

premises of end-users through a limited number of interconnections with the incumbents’ interfaces. Whereas 

disaggregated wholesale HSA only includes an access component thereby requiring that each competitor supply 

their own transport and establish a presence at a much larger number of POIs, either being ILEC local central 

offices or cable head-ends.77  As a result, the coverage of competitors compelled to use disaggregated wholesale 

HSA will be largely dependent on the expected profit that a given region can generate. If a region has low 

density, I would not expect competitors to build transport facilities if prohibitive investments have to be made 

to do so. Therefore, only incumbents will be present in such regions.  

                                                           
75 Bourreau, Marc, Pinar Doan, and Matthieu Manant. 2010. A Critical Review of the "Ladder of Investment" Approach. 
Telecommunications Policy 34(11):683-696., Feb. 17, 2010 (hereafter “Bourreau et al.”), pp.4-6.  
76 Telecom Regulatory Policy 2015-326 at [143].  
77 Telecom Regulatory Policy 2015-326 at [56-57].  
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34. Attempts have been made by economists to test the validity of the LOI theory. However, this is a challenging 

task because of the difficulty in implementing a perfect LOI system. 78 A number of empirical studies confirm the 

hypothesis that service-based competition could serve as a stepping stone to achieve facilities-based 

competition, while others reject it. For instance, many resale services have evolved into full Unbundled Local 

Loops in the Spanish broadband market.79 Another study on 15 European countries suggested that shorter 

ladders from bitstream to Unbundled Local Loops are more successfully accomplished than complete ladders 

that lead to “end-to-end” competition.80 

35.    

36. Some economists have suggested that the success of LOI is dependent on external factors. In a conference 

paper, Herrera-Gonzalez has put forth the idea of complementary goods. A competitor can buy access to 

incumbents’ regulated wholesale services. However, products that are complementary to the regulated service 

have to be accessible to achieve successful competition. The main idea is that new entrants will not “climb the 

ladder” if complementary goods are too expensive. Unlike the wholesale access services, the new entrants need 

to obtain the complementary goods from an unregulated market, which may reduce the appeal for the new 

entrants to invest.81 This would result in the failure of LOI. In the context of Telecom Regulatory Policy 2015-326, 

the transportation investment would consist of a complementary product that is required to use the regulated 

disaggregated wholesale access. If the price of building transportation facilities is too expensive, LOI will not be 

effective.  

                                                           
78 Bourreau et al., p.13. 
79 Herrera-Gonzalez, Fernando, How Many Ladders of Investment, 22nd European Regional ITS Conference  
 September 2011 (hereafter “Herrera-Gonzalez”), section 2.2.  
80 Bacache, Maya, Bourreau, Marc, and Gaudin, Germain, Dynamic Entry and Investment in New Infrastructures: Empirical Evidence 
from the Fixed Broadband Industry, July 31, 2013, pp.207-208.  
81 Herrera-Gonzalez, section 3.4. 
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Disaggregated Wholesale HSA 

What are the conditions that determine the appropriate level of disaggregation for wholesale HSA 

services? 

37. The Commission in Telecom Regulatory Policy 2015-326 forced the competitors to move from an aggregated 

wholesale HSA model to a disaggregated wholesale HSA model. In the aggregated model, competitors connect 

at a single POI, either an ILEC central office or cable company head-end) and the incumbent undertakes to 

provide transport of the competitor’s data to the end-user’s location, which could be as far as several hundred 

kilometers away from the location of the POI. Tariffed charges apply for access and for Capacity Based Billing 

(CBB) service elements. 

38. The basis for the Commission’s push towards disaggregated wholesale HSA appears to be twofold: 

(i) First, to follow the Policy Direction and policy considerations in encouraging investment and innovation82.83 

(ii) To deregulate the transport sector, which the Commission believed to be competitive. 

39. In the disaggregated model, competitors must connect at numerous POIs, either supplying their own transport 

services to these many geographically dispersed POIs or contracting those transport services from a third party. 

In addition, competitors must also pay various tariffed charges in addition to building a co-location or 

establishing an outside-meet-me point and related infrastructure. 

40. In the case of cable companies, the competitors must connect to a cable head-end POI, where in the 

disaggregated model proposed for Ontario and Quebec a connection would be required to each cable head-end 

for each of the three cable companies operating in Ontario and Quebec (Rogers, Cogeco and Videotron) 

comprising 149 head-ends in total. 

41. In the case of Bell Canada, the FTTP incumbent in Ontario and Quebec, in order to obtain full coverage, the 

competitor would have to connect to approximately 1000 separate central offices dispersed throughout the 

province, so the additional connection costs involved in the disaggregated model are substantial (see the further 

discussion of costs below). 

                                                           
82 Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy Objectives, P.C. 2006-1534, 
December 14, 2006, and Telecom Regulatory Policy 2015-326 at [51].  
83 The underlying rationale for the push towards disaggregated HSA in Telecom Regulatory Policy 2015-326 may well be an 
interpretation of Ladder of Investment Theory. See my discussion earlier in this report.  
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42. Connection at a Bell Canada central office can take the form of “co-location” which means sharing the physical 

central office facilities of the incumbent (and paying a fee to the incumbent in order to do so), or of a “meet-

me” connection, which conceptually at least involves a connection point outside of the incumbent’s physical 

central office facilities.  

43. In order to illustrate the cost magnitudes that are involved for competitors in moving to the full disaggregated 

wholesale HSA framework, with assistance from CNOC and its member companies, I set out below cost 

estimates for operation by competitors under the different disaggregated and aggregated scenarios. 
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DISAGGREGATED 

Bell Canada Disaggregated HSA Service Via Co-location 

Costs per central office:  

• One-time costs: $80,000 - $229,000 
• Recurring costs: $4,000 - $12,000 

Total Costs for 1016 central offices: 

• One-time costs: $81,280,000 - $232,664,000 
• Recurring costs: $4,064,000 - $12,192,000 

Bell Canada Disaggregated HSA Service Via Outside-meet-me-point 

Costs per central office:  

• One-time costs: $145,500 -$372,500 
• Recurring costs: $3,500 - $12,000 

Total Costs for 1016 central offices: 

• One-time costs: $147,828,000 - $378,460,000 
• Recurring costs: $3,556,000 - $12,192,000 

Cable Carrier Disaggregated 

Costs per Head-end  

• One-time costs: $90,500 - $205,000 
• Recurring costs: $4,000 to $12,000 

Total Costs for 36 Rogers Head-ends 

• One-time costs: $3,258,000 - $7,398,000  
• Recurring costs: $144,000 - $432,000 

Total Costs for 60 Cogeco head-ends 

• One-time costs: $5,430,000 - $12,330,000 
• Recurring costs: $240,000 - $720,000 

Total Costs for 53 Videotron head-ends 

• One-time costs: $4,796,500 - $10,891,500 
• Recurring costs: $212,000 - $636,000 
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AGGREGATED 

Bell Canada Aggregated HSA Service 

• One-time costs:* $91,500 - $206,500 
• Recurring costs:* $4,000 - $12,000 

Cable Carrier Aggregated HSA Service 

• One-time costs:* $90,500 - $205,500 
• Recurring costs:* $4,000 - $12,000 

(* these costs include the cost of building a single Point of Presence or “POP”) 

 

44. The overwhelming conclusion from the above data is that the move from aggregated to disaggregated 

wholesale HSA implies an enormous increase in costs for the competitors and one that would render their 

service totally uneconomic. Drawing from the figures given above, the increase in one-time charges is from a 

figure in the order of $100,000 to a figure in the order of $200 million, an increase of two thousand fold.  

45. The issue for policy is under what cost conditions a shift from aggregated to disaggregated wholesale HSA would 

actually be efficient i.e. would imply an increase in economic welfare. In order to answer this, one would have to 

divide the answer up according to the effect on short term static efficiency versus the effect on long term 

dynamic efficiency.  

46. As regards short term static efficiency, the criterion is simply that total net surplus should increase.84 This is less 

complicated than it perhaps sounds. If we assume to begin with that the total amount of service is held constant 

(i.e. the move to disaggregated service has no effect at the retail level on the volume of services offered), then 

the comparison is simply one of costs. The more efficient configuration, in terms of aggregated versus 

disaggregated, is the configuration which offers the same service levels at the lowest total cost. The move to a 

disaggregated model implies a dramatic and substantial increase in total costs for competitors, an increase that 

will itself be larger the wider is the coverage (the more CO or head end connections) that is required. 

47. Although this was not envisioned by the Commission in Telecom Regulatory Policy 2015-326, it is important to 

consider intermediate or middle levels of disaggregation, especially for competitor fibre connections.  What is 

envisioned here is that instead of the competitor connecting at a single central office for all of its wholesale HSA 

                                                           
84 Total net surplus is the same thing as the sum of consumer and producer surplus. 
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requirements or at all of the approximately 1000 disaggregated central offices in the case of Bell Canada, the 

competitor would be able to connect to a similar number of central office connection points as for cable 

connection, which would reduce costs considerably for the competitor. Moreover, the transport responsibilities 

would be shared between the competitor and the incumbent, which should mitigate at least some of the market 

power currently being exercised over the transport industry by incumbents. I note also the recommendation in 

paragraph 31 viii and ix above, for continued access to aggregated HSA in conjunction with the removal of the 

100 Mbps speed cap and also port and fibre sharing functionality for all disaggregated HSA platforms. 

48. In addition, if port and fibre sharing among competitors were allowed, there would be a further cost savings, 

and a commensurate increase in the viability and dynamism of the competitive sector. The cost savings from 

port and fibre sharing is analogous from the point of view of economic efficiency to the cost savings from 

mandated access to incumbent facilities, and would imply an increase in overall economic efficiency. 

Evidence on competition in transport services 

49. Disaggregated service requires the competitors to provide their own transport of data (either self-supplied or 

leased from another provider) to a POI closest to their customer’s premise.  The transport service required by 

the competitor does not necessarily require a build out of new transport facilities. In fact, the intention by the 

Commission was that at least initially the competitors would be able to purchase transport services in a 

competitive marketplace, and only in a longer time frame might they choose to build out their own transport 

facilities.85  The problem with the Commission’s approach is that the hypothesised competitive market place 

does not exist.  Except for a very few densely populated urban areas, ISPs have either one or two options 

available to meet their transport requirements, and one of these will likely be the incumbent wholesale HSA 

provider, who has been allowed to adopt a monopoly position over what under the aggregated case would in 

effect be a regulated service.  An important reason for having disaggregated services is the principle of not 

regulating services that are duplicable by reasonably efficient competitors, but in the case of transport services, 

this would not appear to be a correct application of this principle. 

50. Although the Commission in Telecom Regulatory Policy 2015-326 found that transport services were 

competitively supplied, and they in effect decided on forbearance of regulation of those services going forward, 

the evidence indicates that there are very few suppliers of transport services actually available to competitors 

requiring them under the fully disaggregated HSA framework. Depending on various factors,  only one or two 

transport providers might be present at a given POI.86 This suggests that under the fully disaggregated model 

                                                           
85 Telecom Regulatory Policy CRTC 2015-326 at [149].  
86 For example, these conditions are likely to manifest where the POI is located in a remote area. Other factors might include socio-
economic characteristics of different POI regions.  



27 
 

most competitors’ connections to a local central office or cable head end would be made with a seller who was 

exercising market power, in many cases a monopolist. This would be a perverse outcome of the disaggregated 

HSA model, which was surely intended to encourage more competition rather than less. 

51. A more gradual and measured move towards disaggregation could be achieved by continuing to make 

aggregated HSA service available, without the 100Mbps speed cap, but to apply a forbearance test to the 

transport sector. Only when transport is deemed to be widely available at competitive prices would the 

aggregated HSA service be gradually withdrawn. 

52. Towards the goal of achieving a more competitive transport sector, a new regulatory initiative is needed 

towards more streamlined, efficient and effective regulation of support structures.  Easy support structure 

access is a prerequisite to more choices in transport, which is itself a prerequisite to making the disaggregated 

HSA model economically viable. 

 

Dynamic Efficiency 

53. The intended move of competitors to a disaggregated wholesale HSA model was also intended to improve long 

term or dynamic efficiency. An interpretation of this is the goal of stimulating investment and innovation and 

presumably setting the industry on a more competitive and higher growth path than would otherwise be the 

case. I have demonstrated above that investment without additional context is not a coherent policy goal. 

Forcing competitor facilities to invest in transport and connection facilities which add to total costs and reduce 

total efficiency is not an investment that should be a desired policy goal. And if the net outcome is to prevent 

the entry of some competitors or to induce the exit of others both investment and innovation could actually be 

reduced in the long run. 

Conclusions 

54. There is only weak evidence to validate the popular belief that facilities-based competition leads to more 

sustainable competition in the telecommunication market. Empirical studies in the United States and European 

countries have shown that, in some cases, promoting facilities-based competition at the expense of service-

based competition is detrimental to end customers. The prevalence of service-based competition can bring a 

series of benefits that include faster broadband diffusion, lower prices, and larger service selection. On the other 

hand, emphasis on facilities-based competition can decrease economic efficiency by increasing the total costs of 
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providing HSA services, which will be passed down to end consumers. Moreover, such high costs can lead to a 

persistence of monopoly, and little or no retail competition.  

 

55. In recent years, Canadian consumers have been demanding faster speeds. In order to make these requests more 

affordable to a larger portion of Canadian consumers, service-based competition needs to be encouraged. As 

evidenced by Canadian data, competitors lower the price level and increase product variety for consumers. 

Therefore, I would support a series of measures that will allow incumbents and competitors to compete on a 

level playing field. These measures are aimed at creating symmetry between the retail operations of the 

competitors and the incumbents, and include information sharing, information barriers between different 

product divisions of the incumbent operations, and restoration of aggregated access, including the removal of 

the 100 Mbps speed cap. In addition, there should be increased monitoring for anti-competitive behavior by the 

incumbents.   

 

56. Consistent with LOI theory, the disaggregated wholesale HSA proposed in Telecom Regulatory Policy 2015-326 

was meant to create a higher degree of competition, innovation, and investment. However, the lack of 

competitively supplied transport facilities, which is required in the disaggregated wholesale model, lessens 

competition by allowing the limited number of transport facility providers to exercise market power. Forcing 

competitors to purchase their own transport, which is not available competitively, would harm innovation and 

investment.  

 
57. An intermediate level of disaggregation for Bell Canada, involving a smaller number of central offices for FTTP 

connections, similar to the number required for cable head-end disaggregation, would imply a much greater 

level of economic efficiency and encourage a greater level of dynamism, innovation and investment brought by 

a flourishing and competitive broadband sector.   



ATTACHMENT 2 



DISAGGREGATED HSA COST AND TIMING ANALYSIS 
 

1. Bell Canada Disaggregated HSA Cost Analysis 

A. Bell Canada Disaggregated HSA Cost Analysis 1 

Interconnection Method: Outside Meet-Me Point Interconnection  

New Point of Presence Required: No 

Cost Component One-Time Recurring 
  Minimum Maximum Minimum Maximum 
Tariff: Make-Ready Charge [Note 1]  $37,750 $150,000   

Tariff: Enablement Charge [Note 2] $8,000    

Tariff: Meet Me Point Application [Note 3] $4,611    

Tariff: Meet Me Point Service Charge [Note 4] $12,049    

Tariff: CBB Configuration [Note 5] $3,113    

Non-Tariff: Fibre - CO to Point of Presence [Note 6] $5,000 $20,000 $2,500 $10,000 
Total: Minimum $70,523 $2,500 
Total: Maximum $197,223 $10,000 

 
B. Bell Canada Disaggregated HSA Cost Analysis 2 

Interconnection Method: Outside Meet-Me Point Interconnection  

New Point of Presence Required: Yes 

Cost Component One-Time Recurring 
  Minimum Maximum Minimum Maximum 
Tariff: Make-Ready Charge [Note 1]  $37,750 $150,000   

Tariff: Enablement Charge [Note 2] $8,000    

Tariff: Meet Me Point Application [Note 3] $4,611    

Tariff: Meet Me Point Service Charge [Note 4] $12,049    

Tariff: CBB Configuration [Note 5] $3,113    

Non-Tariff: Fibre - CO to Point of Presence [Note 6] $5,000 $20,000 $2,500 $10,000 
Non-Tariff: Point of Presence [Note 7] $75,000 $175,000 $1,500 $2,000 
Total: Minimum $145,523 $4,000 
Total: Maximum $372,773 $12,000 
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C. Bell Canada Disaggregated HSA Cost Analysis 3 

Interconnection Method: Colocation 

New Point of Presence Required: No 

Cost Component One-Time Recurring 
 Minimum Maximum Minimum Maximum 
Tariff: Make-Ready Charge [Note 1] $37,750 $150,000   

Tariff: Enablement Charge [Note 2] $10,000    

Tariff: Colocation [Note 8] $24,204 $46,103 $1,000 $2,500 
Tariff: CBB Configuration [Note 5] $3,113    

Non-Tariff: Fibre - CO to Point of Presence [Note 6] $5,000 $20,000 $2,500 $10,000 
Total: Minimum $80,067 $3,500 
Total: Maximum $229,216 $12,500 

 
D. Bell Canada Disaggregated HSA Cost Analysis 4 

Interconnection Method: Colocation 

New Point of Presence Required: Yes 

Cost Component One-Time Recurring 
 Minimum Maximum Minimum Maximum 
Tariff: Make-Ready Charge [Note 1] $37,750 $150,000    
Tariff: Enablement Charge [Note 2] $10,000     
Tariff: Colocation [Note 8] $24,204 $46,103 $1,000 $2,500 
Tariff: CBB Configuration [Note 5] $3,113    

Non-Tariff: Fibre - CO to Point of Presence [Note 6] $5,000 $20,000 $2,500 $10,000 
Non-Tariff: Point of Presence [Note 7] $75,000 $175,000 $1,500 $2,000 
Total: Minimum $155,067 $5,000 
Total: Maximum $404,216 $14,500 

 
Note 1 

• Make-Ready Charge based on a best effort estimate as Bell Canada does not provide an explicit 
cost for the Make-Ready Charge in its Disaggregated HSA Tariff [Bell Access Services Tariff, 
CRTC 7516, Item 151, 4.(d).(1).] 

• To derive the Make-Ready Charge estimate, CNOC reviewed the description of the activities 
included in the cost as described by Bell and the components contained in Bell Canada’s 
Disaggregated HSA Cost Study: 
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Bell Access Services Tariff, CRTC 7516, Item 151, 4.(d).(1). 

(1) DBS CO Make-Ready Charge. This fee covers the one-time construction charge 
to enable DBS in a given CO. It includes the installation of the DBS switch and the 
initial common cards, links from Company switch(es) to the DBS switch, required 
initial OE converter(s) and initial VLANs. 

Bell Canada Report on the Economic Evaluation for the Introduction of Disaggregated 
Broadband Service Fibre to the Premise / Fibre to the Node Access in Our Ontario and 
Quebec Service Areas – 9 January 2017  

  DBS Establishment Charge Equipment and Description 

8 Link(s) to NGCE Switch(es)  A single 10G link to each NGCE switch in 
the CO. This enables the DBS switch to aggregate 
traffic from the entire footprint served from the 
central office. 

9 DBS Switch  Aggregates the Ethernet traffic from NGCE 
switch(es) in the CO to a single device for 
connectivity to the ISPs. 

10 Link to FMS Provides a link per ISP to the Fibre Management 
System (FMS) in the central office. This is also the 
demarcation point of the DBS.  

• CNOC used the one-time charges associated with co-location in Telecom Decision 2017-459 
as proxy costs for the referenced construction and installation charges. 

• CNOC estimated the costs of the referenced DBS switch and common cards based on CNOC 
member data relating to the cost of a switch and common cards that is comparable to the DBS 
switch described by Bell Canada in Bell Canada(CRTC)6Nov15-7 Follow-up to TRP 2015-
326.  

• The maximum value represents the Make-Ready Charge being borne by a single competitive 
ISP where no other competitive ISPs deploy disaggregated HSA at the CO within a subsequent 
five-year period. 

• The minimum value represents the Make-Ready Charge being divided among four competitive 
ISPs entering a Central Office within a subsequent five-year period. 

Note 2: 

• Enablement Charge based on a best effort estimate as Bell Canada does not provide an explicit 
cost for the Enablement Charge in its Disaggregated HSA Tariff [Bell Access Services Tariff, 
CRTC 7516, Item 151, 4.(d).(2).] 

• To derive the Enablement Charge estimate, CNOC reviewed the description of the activities 
included in the cost as described by Bell: 
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Bell Access Services Tariff, CRTC 7516, Item 151, 4.(d).(2). 

(2) DBS Enablement Per CO Per Customer Charge. This charge covers the one-time costs 
associated with the establishment of the initial DBS ports and cards, as well as links to the 
DBS side of the FMS, specific to the Customer in each CO. 

• CNOC then estimated the costs of the referenced DBS ports and cards based on CNOC member 
data relating to the cost of ports and cards for a switch that is comparable to the DBS switch 
described by Bell Canada in Bell Canada(CRTC)6Nov15-7 Follow-up to TRP 2015-326. 

Note 3 

• Meet Me Point Application cost based on the proposed rate contained in Bell Canada Access 
Services Tariff, CRTC 7516, Item 152, 4.(a).   

Note 4 

• Meet Me Point Service Charge based on the proposed rate contained in Bell Canada Access 
Services Tariff, CRTC 7516, Item 152, 4.(c).     

Note 5 

• CBB Configuration cost based on proposed rate contained in Bell Canada Access Services 
Tariff, CRTC 7516, Item 151, 5.(f).     

Note 6 

• Cost for fibre between a Central Office and a Point of Presence based on CNOC member data 
relating to one-time and recurring costs to lease dark fibre.   

Note 7 

• Point of Presence cost derived from CNOC member data relating to one-time costs for 
construction, routers and associated network equipment and recurring costs.   

Note 8 

• Colocation cost based on costs contained in Telecom Decision 2017-459. 

• Maximum value represents colocation maximum charge to competitor: 1 year of 
interconnection 

• Minimum value represents colocation minimum charge to competitor: 1 year of 
interconnection   
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2. Cable Carrier Disaggregated HSA Cost Analysis 

A. Cable Carrier Disaggregated HSA Cost Analysis 1 

Interconnection Method: Outside Meet-Me Point 

New Point of Presence Required: No 

Cost Component One-Time Recurring 
 Minimum Maximum Minimum Maximum 

Tariff: POI Entrance [Note 1] $6,527    

Tariff: POI Configuration [Note 2] $2,800    

Tariff: ISP Registration [Note 3] $357    

Tariff: Initial Report Fee [Note 4] $1,206    

Non-Tariff: Fibre - POI to Point of Presence[Note 5] $5,000 $20,000 $2,500 $10,000 
Total: Minimum $15,891 $2,500 
Total: Maximum $30,890.65 $10,000 

 
B. Cable Carrier Disaggregated HSA Cost Analysis 2 

Interconnection Method: Outside Meet-Me Point 

New Point of Presence Required: Yes 

Cost Component One-Time Recurring 
 Minimum Maximum Minimum Maximum 

Tariff: POI Entrance [Note 1] $6,527     
Tariff: POI Configuration [Note 2] $2,800     
Tariff: ISP Registration [Note 3] $357     
Tariff: Initial Report Fee [Note 4] $1,206     
Non-Tariff: Fibre – POI to Point of Presence[Note 5] $5,000 $20,000 $2,500 $10,000 
Non-Tariff: Point of Presence [Note 6] $75,000 $175,000 $1,500 $2,000 
Total: Minimum $90,891 $4,000 
Total: Maximum $205,890.65 $12,000 

 
Note 1 

• POI Entrance cost based on the tariffed rates contained in: 

o Rogers Access Services Tariff CRTC 21530, Item 703, 1.14, 2 ii) a). 

o Cogeco TPIA Tariff CRTC 26400, Item 103, 1.2.2. 

o Videotron General Tariff CRTC 26 950, Item 201, 7.  
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Note 2 

• POI Configuration cost based on rates contained in: 

o Rogers Access Services Tariff CRTC 21530, Item 703, 1.14, 2 ii) b). 

o Cogeco TPIA Tariff CRTC 26400, Item 103, 1.2.3. 

o Videotron General Tariff CRTC 26 950, Item 201, 7.  

Note 3 

• ISP Registration cost based on tariffed Cogeco rates. Such rates are similar between the Cable 
Carriers. Full tariff references are as follows:  

o Rogers Access Services Tariff CRTC 21530, Item 703, 1.14, 1. 

o Cogeco TPIA Tariff CRTC 26400, Item 103, 1.2.1. a). 

o Videotron General Tariff CRTC 26 950, Item 201, 7.  

Note 4 

• Initial Report cost based on rates tariffed Cogeco and Rogers rates. Videotron has a similar 
rate. Full tariff references are as follows: 

o Rogers Access Services Tariff CRTC 21530, Item 703, 1.14, 2 i) a). 

o Cogeco TPIA Tariff CRTC 26400, Item 103, 1.2.1. b). 

o Videotron General Tariff CRTC 26 950, Item 201, 7.  

Note 5 

• Cost for fibre between a Central Office and a Point of Presence based on CNOC member data 
relating to one-time and recurring costs to lease dark fibre.   

Note 6 

• Point of Presence cost derived from CNOC member data relating to one-time costs for 
construction, routers and associated network equipment and recurring costs.    
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3. Disaggregated HSA Deployment – Implementation Timeline per Central Office 

Disaggregated HSA deployment timelines estimates based on CNOC member data on timelines 
associated for work required by Bell Canada and the competitive ISP.   

Disaggregated HSA CO Establishment Activity – Duration: 100 days 

• Associated Work: 
i. Submit Disaggregated HSA Application 

ii. Initial Report 
iii. Business Case Analysis on Initial Report 
iv. Budget Approval 
v. Acceptance of Initial Report 

vi. Central Office Make-Ready Work 

Transport and Capacity-Based Billing Establishment Activity – Duration: 61 days  

• Associated Work: 
i. Manhole Designation Application 

ii. Request for Proposals from Third-Party Transport Providers 
iii. Receive and Evaluate Proposals and Complete Order Process 
iv. Transport Circuit Delivery 
v. Order and Delivery of Router and Network Equipment  

vi. Transport Turn-up and Testing 
vii. Transport Turn-up Resolution (if necessary) 

viii. Order Capacity-Based Billing 

End-User Migration – Duration: 115 Days 

• Associated Work: 
i. Update Internal Systems (OSS and Availability) 

ii. End-User Qualification  
iii. Test Migration 
iv. Migration (multiple tranches) 

Capacity-Based Billing Optimization – Duration: 45 days 

• Associated Work: 
i. Submit Cancellation for Aggregated HSA Capacity-Based Billing 

ii. Shut Down Aggregated HSA Capacity-Based Billing Link (if necessary) 
iii. Complete Billing verification 
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4. Disaggregated HSA Deployment – Implementation Timeline per Head-End 

Disaggregated HSA deployment timelines estimates based on CNOC member data on timelines 
associated for work required by Bell Canada and the competitive ISP.   

Longer duration for head-end deployment compared to Bell Canada deployment as deployment 
timelines factor in the six-month deployment period requested by a Cable Carrier.  

Disaggregated HSA Head-End Establishment Activity – Duration: 165 days 

• Associated Work: 
i. Submit Disaggregated HSA Application 

ii. Initial Report 
iii. Business Case Analysis on Initial Report 
iv. Budget Approval 
v. Acceptance of Initial Report 

vi. Head-end Make-Ready Work 

Transport and Capacity-Based Billing Establishment Activity – Duration: 106 days  

• Associated Work: 
i. Manhole Designation Application 

ii. Request for Proposals from Third-Party Transport Providers 
iii. Receive and Evaluate Proposals and Complete Order Process 
iv. Transport Circuit delivery 
v. Order and Delivery of Router and Network Equipment 

vi. Transport Turn-up and Testing 
vii. Transport Turn-up Resolution (if necessary) 

viii. Order Capacity-Based Billing 

End-User Migration – Duration: 180 Days 

• Associated Work: 
i. Update Internal Systems (OSS and Availability) 

ii. End-User Qualification  
iii. Test Migration 
iv. Migration (multiple tranches) 

Capacity-Based Billing Optimization – Duration: 45 days 

• Associated Work: 
i. Submit Cancellation for Aggregated HSA Capacity-Based Billing 

ii. Shut down Aggregated HSA Capacity-Based Billing Link (if necessary) 
iii. Complete Billing verification 
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