
 

 
January 11, 2019 

 
FILED VIA ONLINE SUBMISSION FORM 

 
The Broadcasting and Telecommunications Legislative Review Panel 
c/o Innovation, Science and Economic Development Canada 
235 Queen Street, 1st Floor 
Ottawa, Ontario 
K1A 0H5 
 
Re: Review of the Canadian Communications Legislative Framework 
 
1. Blue Ant Media Inc. (“Blue Ant”) is pleased to provide its submission with respect to the Broadcasting 

and Telecommunications Legislative Review Panel’s (the “Panel”) call for comments in connection with 
the Government of Canada’s Review of the Canadian Communications Legislative Framework (the 
“Review”).   

 
2. As a Canadian and International producer, distributor and channel operator, Blue Ant is deeply affected 

by the continuing evolution of Canada’s broadcasting policies to keep pace with changing technologies 
and content viewing habits. 

 
3.  As Blue Ant does not operate in the Telecommunications or Radiocommunications space, Blue Ant’s 

comments in this submission will be restricted to the Broadcasting Act (the “Act”). 
 

Introductory Statements 

4. In December 2017 and February 2018, Blue Ant made submissions (the “Blue Ant CRTC Submissions”) to 
the Canadian Radio-television Communications Commission (“CRTC”) in response to the CRTC’s call for 
comments on the Governor in Council’s request for a report on future programming distribution 
models1.  In those submissions (which are attached for your reference as Exhibit 1), we outlined how the 
Canadian broadcast ecosystem has been severely disrupted in recent years through the vast availability 
of content to Canadians from a countless variety of domestic and international platforms that operate 
outside of the ecosystem and that do not contribute to Canadian programming or to Canadian 
production funds.   
  

5. For the purposes of this submission, we are not going to repeat our analysis of how the industry has been 
disrupted and how it is vital that a funding model for Canadian content be developed to close the funding 
gap created by new players in the system.  We feel that we are well past the point of having to introduce 
or point out disruption. The disruption is a given.  

 
6. Although we welcome any process that will lead to action to deal with this disruption, we are very 

concerned that government, regulators and policymakers are waiting for, and relying on, legislative 
changes (which could take years to implement) to course correct.  We cannot wait, and the Canadian 
industry cannot wait any longer for action to be taken. 

 

                                                           
1 Broadcasting Notice of Consultation CRTC 2017-359 
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  The Broadcasting Act - How can we act now to deal with foreign OTT players? 

7. It is our overall view that the Act does not need to be amended in order to deal with the impact of 
foreign players. As it currently stands, the Act is platform agnostic, does not make reference to any 
particular mode of delivery of audio-visual content to receiving devices, or to any particular receiving 
device for viewing of such content.  As such, we believe the existing legislation arms the government, 
regulators and policymakers with enough power and with the necessary tools to make immediate and 
impactful changes to deal with the OTT disruption.   
 

8. Accordingly, rather than focusing on amending the existing Act (which could take years to implement), 
what is urgently needed is immediate tactical enforcement by regulators and government to (a) address 
the funding gap for the production of Canadian content created by new players in the system (as 
outlined in the Blue Ant CRTC Submissions); and (b) level the playing field between domestic and foreign 
industry participants.   We believe that this can immediately be triggered under the provisions of the 
current legislation by one or all of the following actions: 

 
 The Federal Government issuing an Order-in-Council directing the CRTC to license 

foreign-owned streaming services (or, if the Federal Government fails to issue such a 
direction, the CRTC could independently lift the current Digital Exemption Order and 
issue a limited Exemption Order that would, as a starting point, no longer exempt non-
Canadian subscription streaming services from regulation). 

 The Federal Government directing the CRTC to launch an expedited hearing focused on 
foreign OTT players and how they can contribute to the system. 

 The Federal Government creating a subsidy for the production of Canadian content by 
requiring a direct contribution from ISP revenues, by using federal treasury funds and/or 
by employing other tax regimes. 
 

9. If ultimately, it is concluded that the current Act does not enable or allow for the foregoing, we of course 
would welcome any clarifying amendments.  But, we cannot remain idle in the interim and need to put in 
place an immediate action plan to deal with foreign OTT players. 
 

The Broadcasting Act - Other suggestions  

10. Although, as stated above, we believe the current Act allows for immediate action to deal with the most 
pressing issue for our industry (foreign OTT players), we do wish to broadly address some of the other 
questions surrounding the Review and make some suggestions as to the addition of some themes to the 
Act to ensure the continued strength of the industry.  These are set out below. 
 
a) The Broadcasting Act and the Telecommunications Act  should not be merged into one piece of 

legislation 
 
We appreciate why the potential merger of the Telecommunications Act and the Broadcasting Act is 
something that is being considered as part of the Review.  Many years ago “broadcast” used to deal 
with “television” and the delivery of video content to households and, “telecommunications” used to 
deal with “telephone” and audio communication.  However, today, audio and video content is being 
delivered and consumed via all communications networks and received on all devices and, on the 
surface, it seems like all of it should be dealt with as one and the same. 

 
However, it is our view that there are still important distinctions between broadcasting and 
telecommunications and that there are critical differences in the emphases of the two pieces of 
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legislation.   Although the platforms and the devices have merged, the Broadcasting Act is focused 
on the content that is being delivered, whereas the Telecommunications Act has the delivery of that 
content as its focus. This is an important nuance - and is one that may be lost if the two pieces of 
legislation are combined.    

 
We are concerned that, if the statutes are combined, there is a great risk that important “content 
issues” will get lost in the “delivery issues” and vice versa and the unique viewpoints and sensitivities 
of each industry will not be recognized or addressed.  Furthermore, if combined in one piece of 
legislation, the needs of each industry sector would have to be balanced, with one undoubtedly 
trumping the other in some cases.  This would serve to be deleterious to both sectors, and it is of 
critical importance to us that the objectives of the Broadcasting Act are not undermined.  

 
Accordingly, it is our view that there is more to be lost than gained in combining the Broadcasting 
Act and the Telecommunications Act and that the two pieces of legislation should be left separate 
and distinct.   
 

b) Ownership of international rights and the Export of Canadian Content should be added as  
objectives of the Act 
 
Assisting Canadian broadcasters in competing globally should be a focus of Canadian broadcast 
policy.   

 
It is our view that the ownership by Canadians of international rights, the export of Canadian content 
and the global market for Canadian content must become a policy focus such that industry 
participants are provided with the appropriate regulatory toolkit for competing globally.  The 
implementation of Creative Canada’s Creative Export Strategy2 was a significant recognition of the 
vital importance of enabling, facilitating and assisting Canadian participation in the global content 
market.   However, in order to ensure that this recognition and focus continues, it is our view that a 
statement that Canadian broadcast policy should encourage Canadian ownership and control of 
international rights and the export and discoverability of Canadian content globally should be 
enshrined as an objective of the Act.   

 
c) Support of independent players should be incorporated into the Act  

 
As we outlined above, in trying to create a legislative framework that will take the Canadian 
broadcast industry into the future, it is imperative to address the uneven regulatory environment in 
which Canadian players and foreign companies operate. However, we cannot only focus on how 
Canadian industry participants are treated versus global participants.  It is also vitally important that 
Canadian broadcast policy recognizes and supports those Canadian companies that are well 
positioned to compete globally, that are investing in competing globally and that are continuously 
evolving and innovating to stay relevant in the global market.  
 
In this regard, the significant contributions of the Canadian independent sector (that is, independent 
programmers/producers that are not affiliated with a signal carrier) to the Canadian broadcast 
industry, need to be part of this discussion3.   

                                                           
2 Creative Canada – A Vision for Canada’s Creative Industries, September 28, 2017, Canadian Heritage 
3 See, “Economic Contribution of the Canadian Independent Broadcasting Sector”, Prepared for Independent Broadcast Group 
(IBG)/Le group de diffuseurs independents (GDI) by Nordicity, January 7, 2019 (attached to IBG’s submission for this 
consultation) 
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It is important to directly enable regulators to offer more support to the independent sector, and in 
this regard: 
 

 The Act should specifically recognize the importance of “diversity of ownership” as an 
integral part of Canadian broadcast policy.   
 

 The distinction between signal carriers and other industry participants should not get lost in 
other legislative objectives. For example, in light of the fact that programmers no longer 
control the delivery of content to Canadian viewers, we have previously made the case that 
content producers that are affiliated with licensed programming undertakings should not be 
lumped into the same category as content producers that are affiliated with signal carriers 
for the purposes of access to Canadian content funding sources4.  

 
Conclusion 

11. The issue of critical importance to the Canadian broadcast industry is the impact of foreign OTT services.  
This issue must be dealt with urgently by government and policy makers. As outlined above, it is our 
overall view that the Broadcasting Act does not need to be amended in order for the Federal 
Government and/or the CRTC to take immediate action, and it is our hope that the consultation process 
undertaken by the Panel serves as a catalyst to trigger such action. 
 

12. Blue Ant thanks the Panel for the opportunity to provide comments for the Panel’s review and applauds 
the Panel for its efforts in helping to shape the future of the Canadian broadcast industry. 
 
 

Sincerely, 
 
[original signed by A. Zimmer] 

Astrid Zimmer 
Vice President, Legal & Business Affairs  

                                                           
4 See Blue Ant’s submission for Broadcasting Notice of Consultation CRTC 2017-359-2, Call for Comments on the Governor in 
Council’s request for a report on future programming distribution models – Second Phase of Comments, February 13, 2018, 
attached as Exhibit 1 hereto, paragraphs 6-13 




