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The Broadcasting and Telecommunications Legislative Review Panel  

c/o Innovation, Science and Economic Development Canada 

235 Queen Street, 1st Floor 

Ottawa, ON K1A 0H5 

 

Members of the Panel, 

Re:  Review of the Canadian Communications Legislative Framework – Call for Comments.  Written Submissions 

of Distributel Communications  

1. Distributel Communications Limited (“Distributel”) welcomes the opportunity to make submissions to the 

Broadcasting and Telecommunications Legislative Review Panel (the “Panel”) in response to its call for 

comments in respect of its review of the Canadian communications legislative framework (the “Framework”1).   

Distributel and our interest in this process. 

2. For those on the panel who may not be aware, Distributel, along with and through the companies in the 

Distributel group2, is a competitive provider of telecommunications and IP-based television (“IPTV”) services.  

Distributel began operating in 1988 as a long-distance provider and since then has grown to become a full-

service telecommunications and broadcasting provider with offices across the country and a national network.  

We offer high-speed Internet, IPTV, home phone and long-distance services to residential subscribers in 

Ontario, Quebec, Alberta and British Columbia.   Via Navigata Communications and ThinkTel (the business 

services division of Distributel), we provide advanced voice and data services for the SMB, Enterprise and 

Wholesale markets throughout Canada. As a top Microsoft Solutions Partner and a Cisco PMP, our business 

operations are a driving force for innovation in the industry.    

 

3. In all, we serve over a quarter of a million homes and businesses using a combination of wholesale inputs from 

other regulated companies and facilities that we own and operate.  Over time, we have increased the size of 

our networks substantially, including most recently through the acquisition of fibre and microwave networks in 

British Columbia.  We intend to continue doing so as part of our commitment to always provide the ultimate 

connectivity solution for each individual customer, at preferential pricing versus the incumbent the carriers, for 

value that is best in class. 

                                                           
1 The Telecommunications Act, S.C. 1993, c. 38 (“Telecommunications Act”), the Broadcasting Act, S.C. 1991, c. 11 
(“Broadcasting Act”) and the Radiocommunication Act, R.S.C. 1985, c. R-2. 
2 These include Acanac Inc., Navigata Communications Limited, Yak Communications (Canada) Corp., and Zazeen Inc. 
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4. As users of wholesale products and new entrants in the highly vertically integrated broadcasting market, we 

depend on a functional telecommunications and broadcasting regulatory regime.  Unlike the former-monopoly 

incumbent providers, we are not able to rely on size or market dominance to dictate terms to our suppliers, 

and in many cases would be unable to negotiate for the provision of wholesale services at reasonable rates, 

terms and conditions but for regulatory rules requiring the provision of those services.3  While we do our best 

to attract and retain customers based on better prices, offerings and customer service, we do so in an 

environment characterized by companies with huge incumbency advantages and market power; a functional 

regulatory regime is critical to curbing the excesses that inevitably arise in such an environment. 

Our position. 

5. We have not tried to answer each and every question posed in the Call for Comments, preferring instead to 

focus our comments on the issues of most concern to Distributel.  Given our current business, we have also not 

focused on the content aspects of broadcasting, although as an IPTV provider we remain concerned about 

access to and distribution of that content.  References to broadcasting in our submission are usually references 

to this latter aspect.  We are available to answer any questions you might have about Distributel, the 

competitive segment of the market, and the impact of the legislation on us.  

6. We believe the following three primary principles should guide the Panel’s approach: 

a) The Framework should enshrine fair competition as the primary means to achieve the objectives that 

Parliament sets for the telecommunications industry (and for the distribution aspects of broadcasting).  

We believe it should also encourage more forms of competition and competitors – the current focus 

on facilities-based competition is too narrow and while it has generated competition, has not generated 

the optimum degree or quality of competition. 

b) Meaningful remedies must be included to ensure that the regulator of telecommunications and 

broadcasting is able to intervene successfully where there is insufficient competition to protect the 

interests of customers. 

c) The Framework should be revised to permit the regulator to be more nimble and responsive. 

The legislation should focus on competition. 

7. We believe that consumers of goods and services are best served when there are many, diverse providers of 

those goods and services to choose from.  There are as many different expectations and goals for the use of 

goods and services as there are consumers of those goods and services.  With more choices, consumers are 

more likely to find the specific product they want at the price and on the terms and conditions they prefer.   By 

                                                           
3 In BCE’s third quarter results conference call, CEO of BCE George Cope noted that “[w]holesale is a regulatory obligation, 
not a business strategy for us” (see BCE Q3 2018 Results Conference Call Transcript, 1 November 2018, at page 19 
(http://www.bce.ca/investors/financial-reporting/2018-Q3/2018-q3-transcript.pdf).  This is indicative of the attitude 
Distributel faces when negotiating with many incumbent providers – reluctance at best; high-handedness, and deliberate 
obstruction at worst. 

http://www.bce.ca/investors/financial-reporting/2018-Q3/2018-q3-transcript.pdf
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contrast, where only a few providers compete in a market, or even where there are many providers but a small 

number of them serve the vast majority of customers, it is inevitable that those larger providers do not feel the 

need to compete as vigorously as would be the case in a more crowded market.   

8.  We believe this is currently the case in telecommunications and broadcasting in Canada.  While there is, in one 

sense, a fairly large number of providers of telecommunications and broadcasting services in Canada, it is fair 

to say that the vast majority of telecommunications and broadcasting services are currently provided by only a 

small number of very well-resourced and vertically-integrated providers.  We do not propose to go into the 

historical reasons for why that is the case, some of which are valid, and all of which are water under the bridge.  

Instead, we take the position that the Canadian communications legislative framework could do more to 

promote a more dynamic market for the provision of services by a more diverse range of parties to the ultimate 

benefit of all Canadians.   

9. In taking this position, we are not suggesting that particular competitors or types of competitors should be 

protected or propped up by the Framework.  Rather, we are saying that the Framework should be structured 

to encourage more forms of competition, or at the very least, to not discourage any type of competitive 

provider or form of competition.     

10. Distributel believes that the current focus on facilities-based competition in telecommunications (reflected in 

the application of regulation mainly to “carriers” which are by definition facilities-based) does the latter.  As 

long as Canadian telecommunications regulation continues to promote facilities-based competition over other 

forms of competition, it will ensure that the current large facilities-based providers – whose ability to build their 

businesses and networks to their current size is ultimately based on the incumbency advantages they gained 

from holding monopolies – remain the only significant providers of telecom and broadcasting services.   

11. At one time it was necessary to own a full network to provide services to customers.  In that environment, it 

may have made sense to encourage facilities-based competition.  Today, however, there is competition at the 

service and application level, and we can expect that to increase over time.  Encouraging only facilities-based 

competitors in these circumstances misses a large piece of the puzzle.  The regulatory regime should encourage 

competition for the services themselves, regardless of how they are provided.   

12. Based on this, Distributel believes that the concept of a “carrier” as embodied the Telecommunications Act in 

definitions like “telecommunications common carrier” and “Canadian carrier”, and which is predicated on the 

ownership or operation of a “transmission facility”, should be replaced with another concept which does not 

incorporate this requirement.  While not all providers of telecommunications services should be subject to 

regulation in all cases, we believe that it is services which the Framework will ultimately seek to regulate, and 

accordingly, the term “service provider” could be used in the place of “carriers” to define the types of entities 

which would be subject to regulation.  If the approach of having separate legislation for broadcasting and 

telecommunications is retained, it may be necessary to reference “telecommunications service providers”, in 

which case, the existing term in the Telecommunications Act will need to be redefined and consideration given 

to how it is used thereafter in the Framework. 
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13. In addition to removing the focus on facilities-based competition, we also believe the Framework should 

encourage the regulator to promote all forms of competition before resorting to more traditional methods of 

regulation.  This would include mandated wholesale access where necessary to ensure adequate competitive 

alternatives. 

14. The Telecommunications Act currently sets rate regulation as the default form of regulation, although the 

Commission has used its powers under section 34 to largely forbear from taking this approach.4  Retail rate 

regulation is a substitute for competition and makes sense as the default approach in a market with monopoly 

providers, or where competition is nascent and not sufficient to ensure rates are just and reasonable.  While 

retail rate regulation has its place and may be appropriate in certain, limited circumstances, it is not easy to do 

well, tends to be resisted by the regulated companies, and creates perverse incentives for the companies being 

regulated.  Distributel believes that retail rate regulation should only be used as a last resort if efforts to 

promote a competitive market have failed.   

15. A much better way to ensure that the interests of consumers are protected in the long-term is to put in place 

measures which facilitate the sustainable provision of competitive services by multiple providers; and the best 

way to do this is through the mandated offering of wholesale services.  The investment required to duplicate 

the networks of the incumbent providers is so large as to make it infeasible.  However, if one accepts that there 

is insufficient competition between those providers (as many do), then the preferred alternative should be the 

mandatory provision of wholesale services (at compensatory rates so as not to prejudice the underlying 

providers) which permit other providers to deliver competitive services.  The preferred approach should not be 

for the regulator to step in to mandate the provision of particular retail services or rates by uncompetitive 

providers – those approaches have historically not achieved their goals.  We were concerned when the 

Commission, in response to concerns about the affordability of wireless services and the wireless providers’ 

reluctance to address those concerns, mandated the provision of specific wireless plans instead of mandating 

the provision of wholesale inputs which would have allowed new companies to compete against the incumbent 

wireless providers.  The former is a Band-Aid which will be resisted and ultimately frustrated by the incumbent 

providers; the latter could have been a sustainable solution. 

Additional Remedies. 

16. The regulator should have access to a broad spectrum of potential remedies where it concludes that more 

competition is necessary to protect consumers.  The addition of administrative monetary penalties to the 

Telecommunications Act has given the Commission a meaningful way to enforce compliance with the 

Telecommunications Act and the Commission’s decisions.  However, we believe that the Panel should consider 

adding reference to structural separation as a remedy which could be applied in the event that mandated 

wholesale access fails to achieve the objective of encouraging increased competition.   

17. Where there is insufficient competition, and the facilities necessary to provide services are not economically 

duplicable, wholesale access to those facilities is one way to encourage the alternative provision of services.  

                                                           
4 Section 25 requires that telecommunications services can only be provided in accordance with a tariff that specifies the rate 
or maximum rate for the service.   
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However, to be effective, wholesale access must be provided in a manner which does not permit anti-

competitive behavior; something which may be difficult to achieve.  Separation of the entities which provide 

the facilities required to furnish a service from the providers of the services themselves removes many of the 

incentives to act anti-competitively as all service providers effectively become customers of the network 

provider, as opposed to competitors.  Separation potentially reduces the need for regulation and in some cases, 

may be the best way to ensure robust competition. 

18. For this reason, we believe that the Panel should ensure that structural separation is a remedy which is open to 

the regulator. To achieve this, Distributel believes that the Framework will need a provision like subsection 

35(1) of the Telecommunications Act which gives the Commission the ability to require the provision of a service 

“in any manner, to the extent and subject to the conditions determined by the Commission”.  Distributel notes 

that s. 35(1) relates specifically to affiliates of carriers and was drafted some time ago to address a specific issue.  

However, it provides a useful approach which can be used to ensure that the regulator has the necessary power 

to impose whatever is required to ensure the competitive provision of telecommunications services, including 

structural separation. 

More nimble regulation. 

19. With the greatest respect to the CRTC, Distributel believes that many CRTC’s processes are not currently 

responsive enough to foster a truly competitive environment.  The Framework should give the regulator the 

means to ensure that it can make decisions in a more timely way and prevent incumbent behavior designed to 

frustrate competition.   

20. While Distributel appreciates and relies on the important work done by the Commission, waiting in some cases 

years for a result in a proceeding is very damaging. The uncertainty created by delay makes it very difficult for 

competitors to make investments in a timely way and means that determinations often become out of date 

relatively quickly after they are rendered.  A good example of this is rates for aggregated wholesale high-speed 

access services.  In Telecom Order CRTC 2016-396 issued on October 6, 2016, the Commission took the 

somewhat extraordinary step of modifying rates which were already interim on the basis that the tariffs filed 

by the incumbent providers to establish final rates were not conducted in accordance with established 

principles and on a prima facie basis were not based on reasonable costs.  The Commission revised some rates 

downward by close to 90%.  This Order, now more than two years old, was at the time only the latest step in a 

process which formally began with Telecom Notice of Consultation 2015-255 on May 28, 2015 and which has 

still not concluded with final rates.   

21. Distributel believes that much of the delay in the process can be attributed to the incumbent providers who 

sought to repeatedly delay the process with requests for further time, or with submissions that intentionally 

deviated from established processes so as to require further rounds of interrogatories and additional 

investigation by the Commission.  While a certain amount of process is required to ensure procedural fairness, 

at some point the regulator must be able to curtail these types of excesses to ensure that decisions are made 

in a timely way.   If, at the conclusion of the nearly four-year process which is currently underway, the 

Commission concludes that rates for these services were indeed higher than they should have been, it is 

important to remember that competitive ISPs who used those services will have been significantly harmed by 
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overpaying for a substantial amount of time.  These are funds that could have been invested in other ways or 

used to acquire additional customers.  The Framework should ensure that the regulator is able to quickly and 

easily restrain this type of classic incumbent behavior.  Delaying competition is only slightly less useful to an 

incumbent as preventing it – every day competition is reduced represents a victory for the incumbent.   

22. Another issue is the time period between reviews of services or policies.  It has unfortunately become 

commonplace to set particular periods before an issue will be reviewed.  While it is always possible to revisit 

those issues before the end of the period, it is more often the case that these review periods become 

established deadlines and related issues will often be deferred to the next scheduled review notwithstanding 

the potential damage which may occur during that period.  Competitive harm can happen very quickly.  If a 

competitor has to wait several years to have an issue brought to a review, and then a further period of time 

(more than three years in the example of aggregated wholesale high speed access rates set out above) for 

implementation of the determinations from that review, it is likely that the harm will already have occurred.  

Distributel believes there should be some onus on the regulator to resolve issues as quickly as possible.  

Conclusion. 

23. Once again, Distributel welcomes the opportunity to provide its submissions to the Panel on the issues raised 

in the Call for Comments.  If we can be of further assistance in any way please feel free to contact us. 

 

Respectfully, 

 

Geoff Batstone 
V.P., General Counsel 
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