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their growth. 

The avoidable costs to the health care system, and to 

consumers, of professions engaging in exclusionary practices are 

potentially significant. These costs may result from unnecessary 

duplication of equipment and services among the traditional and 

segment professionals due to a lack of co-operation as well as reliance 

on higher cost sen/ices when adequate lower cost substitute services are 

available. The ability of some segment professions to render services at 

significantly lower fees than traditional professions can, in part, be 

attributed to the fact that by virtue of specialization in a relatively narrow 

segment of practice, they require less extensive training. In addition, 

their overhead requirements may be significantly less and they may be 

willing to accept lower incomes to permit them to compete with 

alternative service providers. 

Traditional professions are capable of engaging in practices 

that frustrate the growth of segment professions and that may result in 

higher health care costs. To cite an example, during one of our 

examinations, in another province, we found that optometrists were 

prepared to provide patients with eye examinations and to sell them 

eyeglasses but were unwilling to provide patients with prescriptions that 

would enable them to source the eyeglasses from alternate suppliers -

opticians that were generally offering comparable goods at lower prices. 

Chiropractors constitute a recognized segment profession and 

may warrant the particular attention of the Commission. 

The College of Physicians and Surgeons and/or the B.C. 

Medical Association have publicly indicated that they: 

(i) dissuade physicians from referring patients to chiropractors or 
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accepting referrals from them. 

(ii) discourage co-operation between physicians and surgeons 

in the treatment of patients including the sharing or interpreting of 

medical diagnostic test results such as X-rays and electrocardiograms. 

(iii) have established barriers to preclude chiropractors from 

obtaining X-rays from College members, thereby forcing chiropractors in 

many instances to invest in their own X-ray equipment. 

(iv) dissuade health care institutions, most notably hospitals, 

from giving chiropractors any significant privileges. 

(v) discourage physicians from engaging in research or 

educational activities with chiropractors. 

The American Medical Association (AMA) in 1963 formed a 

Committee on Quakery which worthed to eliminate chiropractic. A primary 

method to achieve this goal was to make it unethical for medical 

physicians to professionally associate with chiropractors. In 1966 the 

AMA's House of Delegates passed a resolution labelling chiropractic as 

an unscientific cult. The AMA's purpose was to prevent medical 

physicians from referring patients to chiropractors and from accepting 

referrals of patients from chiropractors, to prevent chiropractors from 

obtaining access to hospital diagnostic services and membership on 

hospital staffs, to prevent medical physicians from teaching at 

chiropractic college's or engaging m any joint research, and to prevent 

any co-operation in the delivery of health care services. The AMA 

indicated that its actions reflected a genuine and reasonable concern for 

scientific method in patient care. 

The United States Distnct Court held in 1987'* that the AMA 

and its members, through these actions, had violated the United States 
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Sherman Act by unlawfully conspiring to restrain trade. In reaching this 

conclusion, the court indicated that the AMA had not shown that its 

concern for scientific methods in patient care was objectively reasonable, 

or that any such concern could not have been dealt with in a manner less 

restrictive of competition. 

Problems of compartmentalization can also exist in relation to 

professions that ordinarily wori< together such as doctors and nurses and 

dentists and dental assistants. These result from restrictions that some 

traditional professions impose precluding their members from 

transferring responsibility for routine procedures to the lower cost 

segment profession thereby increasing the cost of service. This problem 

can be exacerbated where a profession has the power to govern the 

associated group. British Columbia's Dentists Act, for example, 

empowers the council of the College of Dental Surgeons to "make rules, 

regulations and bylaws (a) providing for the definition, establishment, 

development, regulation and control of ancillary bodies to the profession 

of dentistry, which may include dental hygienists. certified dental 

assistants and other ancillary bodies established by the council; and (b) 

regulating the conditions of and prescribing qualifications for admission 

to ancillary bodies.''^ 

It is our belief that the issue of the appropriate relations 

between chiropractors and medical practitioners, as well as between 

other traditional and segment professions in the health care field, merits 

consideration by the Commission. 
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D. Business Structure 

Professional associations sometimes regulate the business 

structure of their members through restrictions on such matters as 

incorporation, partnerships, franchising, ownership, number of offices, 

business location and affiliation. Such restrictions can block the creation 

of innovative business stnjctures for professional practice that could 

potentially stimulate greater competition and efficiency throughout the 

profession. 

Our experience with restrictions on business structure in the 

health care professions is very limited. This is not to say, however, that 

such restrictions do not exist in Canada or that they are not worthy of 

attention in a review of a province's health care system. Rules restricting 

forms of business stnjcture can prevent the development and growth of 

larger, more efficient and innovative forms of professional business 

structure. They may also deter entry into a profession by making it difficult 

for young practitioners to raise capital to acquire the necessary 

equipment and supplies to open an office. 

Accordingly, the Commission may wish to consider the current 

restrictions on business stnjctures which may affect the provision of 

health care in British Columbia today. 
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Part III Summary and Recommendat ions 

The purpose of the Competition Act is set out in section 1.1 of 

the Act. That purpose, in part, is to maintain and encourage competition 

in Canada in order to promote efficiency and to provide consumers with 

the lowest possible product prices and the widest range of product 

choice. While the Act applies to sen/ices generally, jurisprudence, of 

which the Jabour decision is the most notable, has placed significant 

restriction on the application of the Act to regulated professions. Most 

health care professions fall into this regulated category. As a result, the 

health care professions have been able to continue to impose restrictions 

on competition that might otherwise be challenged under the Act. 

Restrictions on advertising and mandatory fee schedules are examples. 

Other restrictions may not as obviously be at odds with the provisions of 

the legislation but nevertheless raise competition concerns. 

Compartmentalization and restrictions on business structure are 

examples. 

The restrictions placed by the professions on competition have 

been justified as necessary in view of the specialized, personal and 

important nature of the sen/ices and the need to uphold and preserve the 

quality of the service. However, with the changing nature of the health 

care martlet, such justification is being increasingly questioned by 

members of the professions and of the public. As health care costs rise 

and alternative choices for health care present themselves, more 

attention must be given to whether or not the profession imposed 

restrictions limiting competition are excessive - whether or not the 

restrictions impose significant costs without offsetting public benefits. 

Restrictions affecting competition are inevitable in the health 
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care professions to ensure minimum standards of competence and 

integrity. At the same time, the restrictions should not go beyond those 

necessary to ensure that these goals are met. 

The Commission is urged to review the self government 

powers granted by provincial statute to professions to ensure that anti

competitive restrictions of the type outlined in this submission are not 

sanctioned, or to recommend that such a review be carried out if the 

Commission's time and resources do not permit it. General powers 

accorded to professions should be clarified so as not to unintentionally 

permit anti-competitive conduct. Through such a process, anti

competitive conduct, not expressly authorized by the provincial 

legislature in the public interest, could be made subject to the provisions 

of the CofPpetitiQn Act. 

The public safety arguments for self-regulation of the 

profession and the imposition of restrictions on entry and advertising may 

be at their strongest in health care. However, increased reliance on 

competition as an efficient allocator of resources in this sector of the 

economy is not incompatible with the public interest. Enhanced 

competition can result in substantial public benefits without impairing the 

public's overriding interests in safety. This is a view shared by the 

Committee of Experts on Restnctive Business Practices of the OECD as 

reflected in its 1984 study of competition and the professions. 

The regulation of the individual health care professions, 

including applicable laws, regulations, association by-laws, and codes-

of-ethics should be examined. The examination should look at the 

reasons and justifications for regulation, and for particular exemptions 

and restrictions affecting competition. The examination needs to 
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evaluate whiether the same degree of regulation is warranted in 

contemporary conditions; whether particular restrictions affecting 

competition are necessary. To do this requires an assessment and 

balancing of all the relevant interests affected. These would include the 

interests of profession members, prospective members, consumers and 

society at large. In regard to society's interests, there are questions of the 

appropriate number and quality of professional services and potential 

competitors, such as the segment professions. Where restrictions are 

judged to be necessary to attain specific goals, an assessment needs to 

be made of whether those goals could be attained through less restrictive 

alternatives. 

Competition in the health care professions can play a 

meaningful role in protecting the public interest. The challenge is to 

identify, in each profession, the proper balance between regulation and 

competition that will best meet the needs of society. 
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