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1. INTRODUCING THE PATENT COLLECTIVE PILOT PROGRAM

In 2018, the Government of Canada (the “Government”) launched the five-year Intellectual
Property (“IP”) Strategy to ensure that businesses, creators, entrepreneurs and innovators have
access to the best possible IP resources through: IP awareness, education and advice; strategic IP
tools for growth; and IP legislation. The Patent Collective, a $30M, 4-year pilot project designed
to assist participating small and medium-sized enterprises (SMEs) with their patent and other IP
needs, is a key part of the IP Strategy. The Patent Collective will help its membership better
leverage IP in their drive to grow to scale and will also provide the Government with insight to
better support SMEs in this regard going forward.

As the Patent Collective is a pilot program, participants will have an opportunity to shape how it
will support member businesses, customize services to suit members’ needs and innovation
environments, and identify how best to support the strategic use of IP in scaling businesses.

The Government is looking to identify an entity, who, through a not-for-profit corporation,
would undertake day-to-day operation of the Patent Collective program with a view to achieving
the program’s objectives. To position the program for success, the ideal applicant will
understand the complexities of IP and its role in fueling business growth. Moreover, they will
have deep experience providing IP advice and strategy to businesses, particularly SMEs
operating in a patent-intensive technological sector or subsector. To maximize the Government’s
investment in the Patent Collective program, the ideal applicant will also have past experience
running a business, particularly a client-facing enterprise across any given business vertical.
While not directly involved in administering the Patent Collective, the Government will exercise
ongoing oversight of the program.

Entities with the requisite experience and a desire to establish and administer the Patent
Collective program are invited to submit applications addressing the criteria outlined in this
program guide.

a. OBIJECTIVES, EXPECTED RESULTS AND OUTCOMES

Objectives

The Patent Collective program has two overarching purposes. Firstly, it will seek to help SMEs
operating in a dynamic technological area grow to scale by supporting their patent and other IP
needs. Secondly, it will provide the Government with valuable insight into the IP issues faced by
SMEs.

Expected Results and Outcomes

The Recipient (as defined below) selected to administer the Patent Collective program will be
expected to achieve, at minimum, the following results and outcomes:

e Recruitment of SMEs operating in a chosen technological space and wishing to become
fee-paying members of the Patent Collective program and use its services to better




educate themselves on patent issues and build strategic IP considerations into their
business strategies to facilitate growth.

e Development of specialized insight into the patent and broader IP issues faced by SMEs
operating in the chosen technological sector, thereby distinguishing the Patent Collective
program from private sector service providers.

e Identification of possible opportunities for collaboration and cooperation between
members to better leverage existing and available IP. This may include patent
landscaping and identification of adjacent and necessary background IP for the given
sector.

e Detailed reporting on the Recipient’s operations to measure the success of the pilot
program and provide insight into how the Government can best support SMEs with their
patent needs going forward.

e Sound management of committed Government funds and cost-effective provision of
services to members.

2. PATENT COLLECTIVE REQUIREMENTS

a. WHO IS ELIGIBLE TO APPLY?

A Canadian entity', (the “Applicant”) who has assembled a team with the requisite professional
qualifications and experience to deliver high-quality patent advice and strategy may apply. Proof
of such qualifications and experience may be required. The successful Applicant will be required
to incorporate a not-for-profit corporation pursuant to the Canada Not-for-profit Corporations
Act which will serve the needs of its Patent Collective membership. The not-for-profit
corporation will become the recipient (the “Recipient”) eligible to receive funding pursuant to
the program.

b. WHAT THIS PROGRAM IS INTENDED TO DO?

The Patent Collective pilot program is intended to help SMEs grow to scale by supporting their
patent and other IP needs, including increasing the sophisticated and strategic use of such assets.
The Patent Collective will also provide the Government with insight into the patent issues faced
by SMEs. The Patent Collective is intended to assist businesses that might not otherwise be able

! A Canadian entity can be one of the following:

(1) A body corporate incorporated and existing pursuant to the laws of Canada or the laws of a Canadian
province or territory, the majority of the voting shares of which are held, beneficially owned and controlled
by Resident Canadian(s), and the majority of its directors are Resident Canadians as such terms are defined
in the Canada Business Corporations Act (“Canadian-Owned Company”);

(2) A resident Canadian individual as defined in the Canada Business Corporations Act (“Resident
Canadian™); or

(3) A partnership of two or more of the following: Resident Canadians or Canadian-Owned Company
(“Canadian Partnership”).




to access or afford the services of patent lawyers, agents, and other private sector service
providers. More importantly, it is intended to leverage the benefits of operating as a collective,
informed by the experiences of different but similarly situated members. It is the aim that this
collective approach will use scale and shared learning to significantly increase the sophisticated
and strategic use of IP and to reach outcomes faster and more cost-effectively than businesses
acting alone.

Within this framework, the Government believes there are different ways of assisting businesses
and different services that could be provided. To best position the Patent Collective program for
success, the Government, in soliciting applications, is seeking input from entities to determine
how the Patent Collective, as a not-for-profit corporation, can best be structured to achieve the
program’s objectives. More details on the type of information to be provided in an application is
further described in the “Application and Selection Process” section of this document (Section
3).

c. WHO WILL RECEIVE FUNDING?

The Recipient will be eligible to receive funding as further described below and pursuant to a
contribution agreement with the Government (the “Contribution Agreement”).

To be eligible to receive funding, the Recipient must comply with the following requirements in
relation to its structure and governance: (1) the majority of its directors must be Resident
Canadians, and (2) it must include in its governing documents, as a qualification for
membership, that each member shall be either: a Resident Canadian, a Canadian Owned
Company or a Canadian Partnership.

The Recipient will, upon achievement of certain milestones specified in the Contribution
Agreement, receive the entire $30 million allocated to the program in its first year of operation
(i.e. Fiscal Year 2019-2020). It will be the Recipient’s obligation to manage the allocated funds
until such time as they are spent. The Recipient will also be responsible for collecting and
managing membership fees from its members.

The Recipient must be in a position to justify all expenditures and demonstrate that services were
provided in a cost-effective manner. If the Recipient can serve member needs while spending
less than the allocated amount, it must do so. If at any point the Government concludes that
expenditures were not justified or that services were not provided in a cost-effective manner, it
may terminate the program at its sole discretion and require repayment of all unspent amounts.
At the conclusion of the pilot project, all unspent allocated funds shall be returned to the
Government. Whether the Government seeks to renew or expand upon the pilot project after its
completion will depend, at least in part, on whether the Recipient is able to provide services in a
cost-effective manner.

The Recipient is required to adhere to reporting requirements articulated in the Contribution
Agreement, including gender and diversity requirements. At a minimum, the Recipient will be
required to report on any specific challenges around gender and diversity encountered by the
Patent Collective program and steps taken to ameliorate these concerns.

d. ELIGIBLE COSTS




Eligible costs are limited to costs that are specifically related to the Patent Collective Pilot
Program, including:

Direct labour

Overhead (program limits apply)
Subcontracts and consultants
Direct materials and equipment

Eligible costs may also include expenditures directly related to activities of the Recipient in
administering the program, such as the costs related to the organization of networking events,
conferences, and workshops in support of the Patent Collective’s objectives. They also include
those related to the operation of the Patent Collective, such as salaries, office equipment,
professional services, overhead, and travel.

e. INELIGIBLE COSTS

Certain costs are ineligible, regardless of whether they are reasonably and properly incurred in
furtherance of the Patent Collective’s objectives. The following are examples of ineligible costs:

e allowance for interest on invested capital, bonds, debentures, bank or other loans together
with related bond discounts and finance charges;

e losses on investments, bad debts and expenses for the collection charges;

e losses on other projects or contracts;

federal and provincial income taxes, goods and services taxes, excess profit taxes or

surtaxes and/or special expenses in connection with those taxes;

provisions for contingencies;

premiums for life insurance on the lives of officers and/or directors;

amortization of unrealized appreciation of assets;

depreciation of assets;

fines and penalties;

unreasonable compensation for officers and employees;

product development or improvement expenses not associated with the project;

advertising, except reasonable advertising of an industrial or institutional character placed

in trade, technical or professional journals for the dissemination of information for the

industry or institution;

entertainment expenses;

donations;

dues and other memberships other than regular trade and professional associations; and

selling and marketing expenses associated with the products or services or both being

developed under the Contribution Agreement.

Eligible Costs and Ineligible Costs will be further described in the Contribution
Agreement.




3.

APPLICATION AND SELECTION PROCESSES

a. APPLICATION PROCESS

Applications may be submitted by email to ic.ipstrategy-strategieenmatieredepi.ic@canada.ca
until March 15, 2019. No extensions of this deadline will be provided.

b. APPLICATION REQUIREMENTS

There is no prescribed form for applications. Applicants may include any information they deem
necessary, including any supporting evidence that could assist evaluators in evaluating
applications, to explain how they will achieve the program’s objectives. At minimum, all
applications should:

1.

Provide a high-level overview of the proposed approach and how it will meet the two
overarching objectives of the Patent Collective Pilot Program.

Propose a particular technological sector or sectors the Patent Collective program would
serve. Applicants should explain why the sector has been proposed instead of other
sectors, including the possibility and benefits of collective action within the sector.
Where appropriate, Applicants should explain the IP needs within the sector, any
challenges faced by the sector in obtaining advice from existing service providers, any
unique IP challenges faced by firms operating in the sector, litigation trends within the
sector, a high-level overview of the market for patents in the sector, the major markets in
which the sector operates and any IP challenges within those markets, and/or any other
information that would help the Government understand why the proposed sector should
be preferred. If possible, Applicants should estimate the number of SMEs in the proposed
sector who can be expected to join the Patent Collective program and, if possible, the
names of those entities who may have been approached in the preparation of the
Application.

Explain the types of services the Recipient will provide (e.g. IP education, patent
landscaping, patent prosecution, freedom to operate analysis, identification of internal
and external licensing opportunities, etc.) and the advantages of accessing these services
through the Recipient rather than via private sector service providers.

Demonstrate how the Patent Collective program might be used to facilitate greater use of
the IP system by women, indigenous groups, and other underrepresented communities
which have, historically, made less frequent use of the IP system.

Explain how services will be delivered (e.g. using exclusively in-house staff, retaining
outside service providers to deal with select issues, etc.). If in-house service delivery is
proposed, Applicants should explain their qualifications and capacity to provide all such
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services, including the number and type of employees likely required to provide such
services.

6. Identify, in light of the services the Applicant proposes to provide, possible conflicts of
interest that could arise within the Patent Collective program (e.g. how the Recipient
would advise members competing in the same space on sensitive IP or business issues)
and explain how any such conflicts would be addressed.

7. Taking into account the requirements set out in Section 2(c) above, explain contemplated
terms of membership in the Recipient/Patent Collective program (e.g. the role, if any, of
members in governance of the Recipient, how the Recipient will attract new members,
whether multiple tiers of membership are contemplated and the details of any such tiers,
how potential conflicts between existing and prospective members will be addressed,
etc.). In particular, the Applicant should outline how benefits will be distributed and how
rights and conflicts over rights will be addressed.

8. Explain the estimated annual cost of membership in the Patent Collective program,
including any tiered membership fees. Applicants should explain how membership fees
will contribute to the financial operation of the Patent Collective program, including
whether membership fees would provide a sustainable base for ongoing operation of the
Patent Collective program after the pilot project has concluded or whether other sources
of future funding would be required and what such sources may be.

9. Explain how funding will be used over the four-year period. If a range of services will be
provided to members, Applicants should explain the proportion of allocated funds that
will be spent on each service. Applicants should also provide an estimate of the actual
annual cost per member of providing the service, including administrative costs and
staffing.

10. Explain, in general terms, how the Applicant will account for the cost of providing
services and ensure that services are provided in a cost effective manner.

11. Explain how information on members’ IP needs will be collected and reported so as to
achieve program objectives. Applicants should identify potential challenges in collecting
this information (e.g. potential member concerns about disclosing sensitive business
information) and how these challenges will be addressed.

12. Provide a high-level critical path that would be followed leading to operationalization of
the Patent Collective and when milestones in this process would be reached.

To facilitate evaluation of the applications, Applicants should provide, where appropriate, the
factual basis of their responses.

c. ADDITIONAL INFORMATION

As part of the application process, Applicants are required to provide the following:



e An affirmation that any person, including any consultant or in-house lobbyist who
lobbies on its behalf to obtain funding under the Patent Collective, and who is required to
be registered pursuant to the Lobbying Act, 1s registered pursuant to the Act. For more
information on lobbying and the Lobbying Act, consult the Office of the Commissioner of
Lobbying of Canada;

e An affirmation that the Applicant has not, and neither has any person on its behalf,
engaged or employed any person (other than an employee) for the purposes of obtaining
funding from the Patent Collective and paid, or agreed to pay that person, a commission,
contingency or success fee or any other consideration (whether monetary or otherwise)
that is dependent upon the Applicant receiving program funding;

e Assurance that any former public servant, who derives benefit from the Contribution
Agreement, will be in compliance with the Values and Ethics Code for the Public
Service, the Values and Ethics Code for the Public Sector, and the Policy on Conflict of
Interest and Post-Employment;

e Assurance that any former public officer holder, who derives benefit from the
Contribution Agreement, will be in compliance with the Conflict of Interest Act;

e Assurance that no member of the House of Commons or Senate will benefit from the
Contribution Agreement; and

e An attestation from key executives of the Recipient indicating that any contributions from
the program are not included in the evaluation of, nor be used for, executive performance

pay.
d. CONFIDENTIALITY OF APPLICATIONS

The Government will not disclose to any party outside of the federal government (other than
external parties that may be retained to review technical aspects of an application) any
commercially confidential information an Applicant submits, except in the following
circumstances:

1. The Applicant authorizes the release;

2. Innovation, Science and Economic Development Canada is required by law to release the
information,;

3. The information ceases to be confidential; and
4. The Minister of Innovation, Science and Economic Development Canada is required to

release the information to an international or internal trade panel due to a dispute in
which Canada is a party or a third-party intervener.

Applicants must mark any commercially confidential information in its application as such.



Applicants may also wish to become familiar with the terms of the Access to Information Act,
which governs the release of information held by federal organizations

e. EVALUATION

Evaluation of applications will begin after expiry of application period specified in Section 3(a)
of this document.

Applications will be assessed on the likelihood that the proposal will achieve program objectives.
Particular emphasis will be placed on how applicants meet the requirements set forth in Section
3(b) of this document and the extent to which each aspect of the proposal is integrated with every
other aspect of the proposal. Applicants’ knowledge of the sector to be served, experience
providing the proposed services, and experience operating a not-for-profit entity will also be
considered.

In evaluating Applications, the Government may solicit further information from Applicants.

f. SELECTION OF RECIPIENT

After all applications have been evaluated, the Minister of Innovation, Science and Economic
Development Canada will exercise his discretion and select one Applicant to establish and
administer the Patent Collective as Recipient, a not-for-profit corporation as further described in
Section 2(c) above.

4. PROGRAM ADMINISTRATION

a. CONTRIBUTION AGREEMENT

Once the Recipient is selected, a Contribution Agreement will be prepared for signing by the
Recipient and Innovation, Science and Economic Development Canada, laying out the legally
binding responsibilities and obligations of both parties. Amongst other things, the Contribution
Agreement will include:

1. Reporting requirements detailing the Patent Collective’s activities, including details
regarding membership outreach and growth, the nature and number of services provided
during the reporting period, and lessons learned about IP needs in the selected space.

2. Obligations governing management of the distributed funds.
3. A requirement to prepare a final report on the results of the pilot project.

b. DISTRIBUTION OF FUNDS

The entire $30 million allocated for the pilot project will be distributed in the first year of the
program, after milestones specified in the Contribution Agreement have been met. No funds will
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be advanced prior to the Contribution Agreement being signed and the Recipient must be able to
independently fund its operations until such time as the first milestone has been met and funds
are distributed. The Recipient will be responsible for managing the allocated funds and returning
all unspent amounts at the conclusion of the pilot project or at an earlier date contemplated in the
Contribution Agreement.

c. REPORTING REQUIREMENTS

The Recipient will be required to submit periodic reports, annual consolidated financial
statements, and repayment forecasts (if applicable), project status updates and reports of project
benefits.

After the completion of the project, the Recipient may be required to submit annual consolidated
financial statements and, annual reports on project benefits including fulfilment of specific
commitments.

d. INTERNATIONAL AGREEMENTS

The Patent Collective is administered according to Canada's international agreements.
Contributions are not contingent, in law or in fact, on actual or anticipated export performance.

e. CONTACT INFORMATION

Telephone (toll-free in Canada): 1-800-328-6189
Telephone (Ottawa): 613-954-5031

Fax: 343-291-1913

TTY (for hearing-impaired): 1-866-694-8389

By email: ic.ipstrategy-strategieenmatieredepi.ic@canada.ca
Business hours: 8:30 a.m. to 5:00 p.m. (Eastern Time)
By mail: Marketplace Framework Policy Branch

C.D. Howe Building

235 Queen Street, 101 floor, East Tower

Ottawa, ON K1A OH5

Canada
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